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“it is not completely clear what role is to be played by the suspension of obligations in the DSU and a large part of the conceptual debate that took place in these proceedings could have been avoided if a clear ‘object and purpose’ were identified” (US – Byrd arbitration, para. 6.4)
1.
Introduction

This volume concerns the calculation and design of “trade sanctions” in response to continued non-compliance with the WTO treaty.  In subsequent chapters, detailed questions related to this broad topic are examined.  One red line that frequently runs through these assessments of legal or economic detail (be it the application of the “equivalence” standard, the choice of “counterfactual”
, the benchmark to determine “nullification”
 or the selection of products to target
) regards the purpose or goal of suspending WTO concessions.  When the WTO permits (or a WTO member engages in) trade retaliation in response to continued non-compliance, what is it trying to achieve?  Although clarification of this purpose or goal surely does not solve all problems, nor is it able to provide exact numbers
, it can offer crucial insights as a contextual element.  
To thus put the calculation and design of “trade sanctions” in context this introductory chapter attempts to clarify the goal of WTO suspension from both a historical, descriptive perspective (what has been and currently is the goal of GATT/WTO suspension?) and a prescriptive, normative point of view (ideally, what should be the goal of WTO suspension?).  This will be done mainly for the calculation (or quantity) aspects of trade sanctions, but will have repercussions also on questions of design (or quality).  
First, when it comes to the permitted level or quantity of WTO suspensions (how many US$ per year?), WTO rules impose a multilaterally controlled “equivalence” standard, that is, suspensions cannot go beyond what is “equivalent” to the level of nullification or impairment caused by the original violation.
 Notwithstanding this, at first sight, rather strict and clear standard of “equivalence”, ample wiggle room remains to interpret and apply this standard in light of its goal or “object and purpose” as called for in the rules of treaty interpretation of the Vienna Convention on the Law of Treaties (incorporated also in the WTO through Article 3.2 of the DSU).  
Second, as regards the design or quality of WTO suspensions (which products should be targeted, at what level of additional duty and for how long?), WTO rules leave most of the decisions (with the exception of some limits on cross-retaliation
) to the discretion of the retaliating country.  As the Arbitrators in EC – Hormones put it:  “qualitative aspects of the proposed suspension touching upon the ‘nature’ of concessions to be withdrawn … fall outside the arbitrators' jurisdiction”
.  Yet, when making those decisions, retaliating countries will most likely be guided by what they perceive as the purpose or goal of the suspension in the particular case at hand.  Hence, at this level as well -- and possibly more so than at the calculation level where the legal confines are stricter -- the question of the goal or purpose of WTO suspension matters. 
This chapter concludes that the goal of GATT/WTO suspension has historically been, and remains to this day, murky and confused (ranging from simple rebalancing of concessions to punishment).  Yet, if anything, there has been a gradual evolution from “compensation” (or simple rebalancing) to “sanction” (or rule compliance).  Hence, instead of one goal, there seem to be multiple and sometimes overlapping goals.  Since retaliation for continued non-compliance is, in practice, the only formal remedy provided for by the system (compensation for past harm is not awarded), all possible cures seem to be expected from it.  From a normative perspective, however, the argument will be made that this flexibility in the goals pursued by trade suspension, when carefully calibrated, can be a good thing.  Although certain perceived goals (such as full compensation of all victims or outright punishment) cannot possibly be met with the current purely prospective “equivalent retaliation” instrument, the case will be made that different types of legal entitlements should be matched with different types of protection and enforcement goals (referred to as liability rules, property rules and inalienability).   Rather than one fixed goal of WTO suspension, there are (and should be) several possible goals.  Put differently, optimal protection of WTO entitlements implies variable protection of WTO entitlements.
2.
What could be the goal of WTO suspension? 

Take the EC – Hormones case as an example.  The United States wins the substantive dispute.  Yet, because the EC does not implement the ruling within the set reasonable period of time, and no compensation can be agreed on pursuant to DSU Article 22.2, the United States obtains the right to suspend concessions “equivalent” to the nullification or impairment caused to it by the EC hormone beef ban (in casu, US$ 116.8 million per year).  When the United States subsequently imposes 100 per cent duties on selected EC imports (ranging from Italian scarves to French Roquefort cheese), what is the United States trying to achieve?  In other words, what is the goal of WTO suspension?

Two broad sets of goals could be pursued by trade retaliation, defined here as compensation versus sanction.  First, by restricting EC imports, the United States could seek to obtain some form of compensation, broadly defined.  By suspending some of its earlier granted trade concessions as against the EC, the United States may want to reciprocate, rebalance the scales or return to the situation as it existed before the respective concessions were exchanged (reciprocal non-performance, return to the status quo ante or invocation of the so-called inadimpleti non est adimplendum exception).  The retaliation could also compensate the United States in more precise, monetary terms:  Keeping out EC agricultural products, for example, may compensate US farmers, that is, alleviate the damage caused to the victims of the EC hormone beef ban.  As a large country, US duties may also improve US terms of trade and thereby overall US welfare pursuant to the theory of optimal tariffs.
  
Second, by restricting EC imports, the United States could seek to impose some form of sanction, broadly defined, on the EC.  This sanction could aim at inducing compliance or rule conformity by the EC or at least a bilateral settlement agreeable to the United States.  Suspension as sanction could also go beyond the goal of rule compliance in the particular case and seek to impose punishment or deterrence as regards possible future violations.  
The four possible goals of WTO suspension are depicted in Table 1 below.  Note that the two types of “compensation” (reciprocal withdrawal of concessions and compensating the victims of the original violation) focus on what happens in or with the victim state, here the United States.  The goal of compensation, broadly defined, also seems to be the focus of most economists contributing to this volume.
  In contrast, the two types of “sanction” (inducing compliance and punishment) focus on changing the situation in the violating state, here the EC.  WTO suspension as sanction to induce rule compliance is (not surprisingly) the goal most often referred to by the lawyers contributing to this volume
, as well as WTO arbitrations on the question
 and countries actually imposing WTO suspensions.


Table 1:
The possible goals of WTO suspension
	I.
COMPENSATION

(focus on victim)
	II.
SANCTION

(focus on violator)

	1.

rebalance
	2.

damages
	3.

induce compliance
	4.

punishment


3.
Why does the goal of WTO suspension matter?

As pointed out in the introduction, the goal of WTO suspension matters for both the calculation and the design of trade sanctions.  This section, while not being exhaustive in any way, lists a number of areas where the goal of WTO suspension may have a material impact. 

First, when arbitrators are asked to decide on the permitted level of retaliation pursuant to the equivalence standard in DSU Article 22.4, they may come up with a higher number if they perceive the goal of the retaliation as “sanction” than if they are of the view that the goal is mere “compensation”.
  Put differently, inducing compliance or punishment may necessitate a higher level of retaliation than merely rebalancing the bargain.  
Second, the goal of WTO suspension may influence what is taken as the benchmark to calculate the level of nullification caused by the original violation.  If the goal is to compensate the victims of the violation (e.g. US farmers harmed by the EC ban on hormone treated beef), then the most appropriate benchmark to assess nullification may well be the economic harm or loss of profits suffered by the victims of the violation.  If, in contrast, the goal of the suspension is to rebalance trade concessions, then a more appropriate benchmark could be the trade effects or value of lost trade caused by the violation.

Third, if the goal of WTO suspension is seen as sanctioning the violator to induce compliance, then the retaliating country would be well-advised to retaliate against those sectors and products where the violating country will be hurt the most (e.g. politically sensitive products or suspension of intellectual property rights).  In contrast, if the goal of the suspension is to compensate the victim, then the retaliating country would be better advised to retaliate against those sectors or products that compete with its domestic industry, especially the industry harmed by the original violation (e.g. agricultural products in EC – Hormones).  Similarly, Nordstrom’s proposal
 of retaliation in the form of a 2 per cent additional tariff on a wide range of products makes more sense if the goal is compensation (including improving one’s terms of trade with an optimal tariff), than when the objective is to sanction or induce compliance (a 2 per cent tariff on a wide range of products is likely to have less of a punishment or inducement effect than prohibitive, 100% duties on politically sensitive products).  

Fourth, the goal of WTO suspension may also guide questions of timing.  If the goal is compliance, then there would be good reason to start calculating the level of nullification and corresponding retaliation as of the date of enactment of the illegal measure or, at least, as of the date of adoption of the WTO ruling finding the measure to be WTO inconsistent.
  If, in contrast, the goal is simply to rebalance concessions or compensate during the time of continued non-compliance, a later starting point could be chosen.  Similarly, a so-called “carousel” practice where the list of products against which sanctions are imposed is altered every six months may fit well with the goal of inducing compliance (the chilling effect related to the regular change is likely to keep out more trade); the justification for a carousel practice is less clear when the goal is simply to rebalance or compensate.  

Fifth, one of the preconditions to cross-retaliate, that is, to retaliate, for example, under the TRIPS Agreement in response to a violation under GATT, is that it is “not practicable or effective to suspend concessions or other obligations with respect to the same sector” or “the same agreement”
, in our example, GATT.  In US – Gambling, the arbitrators interpreted the question of whether suspension is “effective” as follows:  

the thrust of the "effectiveness" criterion empowers the party seeking suspension to ensure that the impact of that suspension is strong and has the desired result, namely to induce compliance by the Member which fails to bring WTO inconsistent measures into compliance with DSB rulings within a reasonable period of time.

In other words, whether or not a WTO member has the right to cross-retaliate depends in part on the goal of WTO suspension:  if the goal is to simply to rebalance trade concessions then retaliation in the same sector or agreement is more likely to be “effective” (so that cross-retaliation is not allowed) than when the goal is to induce compliance (as the arbitrators in US – Gambling found, leading them to allow Antigua to cross-retaliate against the United States).

Finally, and more broadly, any assessment of the effectiveness of the WTO dispute settlement system more generally depends on what one regards as the goal of WTO suspension and WTO dispute settlement more broadly.  Without fixing this goal or benchmark, any debate on effectiveness of the system is meaningless, with some authors
 saying that WTO remedies are “too weak”, others
 saying that they are “too strong” and yet others
 concluding that they are “about right”.  More specifically, if the goal is to rebalance concessions, then continued non-compliance in, for example, EC, Bananas, EC – Hormones and US – Gambling combined with reciprocal suspensions by the winning party, should not be seen as failures of the system.  In contrast, if the goal is set at inducing compliance or rule conformity then those cases are examples of where the system has (not yet?) achieved its objective.  
4.
How can we figure out the goal of WTO suspension?

Given the multiple options (section 2 above) and the importance of the question (section 3 above), how then can we answer the descriptive question of what is now the goal of WTO suspension?  
First, we could engage in reverse engineering and based on the level of permitted retaliation deduce the implied goal of retaliation and WTO dispute settlement more generally.  Sykes, for example, looks at the current rule that WTO suspension must be “equivalent” to the nullification caused, to conclude that the goal of WTO suspension is mere rebalancing and that the underlying objective of WTO dispute settlement more generally is “efficient breach”.
  Put differently, if WTO members wanted WTO suspension to genuinely induce compliance, Sykes argues, they would have allowed retaliation to go beyond mere “equivalence”.  The fact that they put the ceiling at “equivalence” implies that WTO members wanted to simply rebalance the scales and avoid punitive retaliation
 (something smaller or developing countries have always been afraid of), and wanted to keep some flexibility to deviate from the rules where such was politically or otherwise expedient (a door that especially large or developed countries were glad to leave open).  As noted below, however, some caution is warranted when engaging in such reverse engineering.  The objective of WTO dispute settlement may be achieved not only by the formal remedy of (equivalent) retaliation but also by informal remedies such as reputation and community costs.  If so, the goal of WTO dispute settlement may go beyond what can be expected from “equivalent” suspension alone, i.e., it may nonetheless be to induce compliance rather than merely rebalancing the scales.  The historical background, context and actual implementation of the equivalent retaliation standard all support this proposition (indeed, rule compliance follows in the huge majority of WTO disputes, and not a single WTO member has expressed the view that when it retaliates it merely seeks compensation and no longer expects compliance).
Second, we could figure out the goal of WTO suspension by examining the historical background and evolution of trade retaliation in the GATT/WTO.  In this process, we could compare to, and draw lessons from, suspension or countermeasures in general international law.  This exercise is conducted in section 5 below.  
Third, and perhaps most relevantly to practice, we could consider what arbitrators say is the goal of WTO suspension.  As explained below (in section 6), however, the message is mixed and confused (although there seems to be a majority view that the goal is to “induce compliance”).  
Fourth, we could consider what retaliating countries themselves have said is their goal when they retaliate, or look at how they designed their retaliation to learn more about what it is they are trying to achieve (e.g. where they impose 100 per cent duties on a select list of politically sensitive products in the violating state, as the United States normally does, retaliating countries are probably first and foremost seeking to induce compliance; if, in contrast, they were to impose 2 per cent duties on products that heavily compete with their own domestic industries, then the aim is probably also, if not predominantly, to compensate some of their own producers).  

It may come as a surprise that after more than 60 years, the GATT/WTO has still not nailed down the ultimate goal of its core formal remedy.  There is, however, an explanation.  During the GATT days, suspension of concessions under GATT Article XXIII was only authorized once (in 1952, in a case between The Netherlands and the United States).  Because of the possibility for defendant countries to block the establishment of panels and the adoption of panel reports, the situation of continued non-compliance after adoption of a GATT ruling simply did not arise:  if compliance was seen as a problem, defendants would have long blocked the panel process and, if anything, complainants would impose unilateral trade sanctions without GATT approval (as happened regularly under Section 301 of the US Trade Act).  It is only with the abolishment of this veto and the establishment of the automatic WTO dispute settlement system that recalcitrant defendants could be pushed all the way against the wall of non-compliance and into an arbitration proceeding on levels of retaliation.  Hence, it is only since 1995 that the question of multilaterally-authorized trade retaliation and how to calibrate it arose.  
5.
The historical evolution of the goal of trade suspension from GATT to WTO
The raw text of what the GATT/WTO allows in terms of trade retaliation has not always been set at “equivalence” to nullification.  GATT Article XXIII:2, the precursor to DSU Article 22.4 which sets out the current “equivalence” standard, provided a more flexible benchmark, namely suspension as “appropriate in the circumstances”.  This “appropriateness” standard seems to allow for retaliation that goes beyond mere “equivalence”.
  Put differently, and following the reverse engineering exercise hinted at earlier, whereas today’s “equivalent retaliation” would seem to imply a goal of mere rebalancing or compensation (quod non), “appropriate retaliation” could lend itself to the more ambitious goal of sanction or even punishment.  From this purely textual perspective, one could then think that there has been an evolution in the goal of retaliation from “sanction” in the GATT to mere “compensation” in the WTO.
  
When looking at the negotiating history of GATT and putting the GATT/DSU texts in context, however, if there is a trend to be discerned, it is one in the opposite direction.  Indeed, if anything, and somewhat counter-intuitively based on the texts alone, the movement from GATT to WTO has been one from regarding retaliation as aimed at rebalancing or compensation in GATT, to inducing compliance or sanction in the WTO.
  
Let us first look at the negotiating history of GATT Article XXIII:2.  Some delegations wanted to provide for punitive sanctions so as to ensure compliance with the rules rather than simply re-balance the scales.
  Yet, a Working Group examining the question in the context of the Havana Charter recommended that, even in the case of legal violation, the remedy should be compensatory suspension of concessions and no more.
 As a result, in the final Havana Charter, the provision corresponding to GATT Article XXIII:2 referred to suspensions that are “appropriate and compensatory”. To clear all doubt, an interpretative paragraph stated that “the nature of the relief to be granted is compensatory and not punitive” and that the word “appropriate” should not be read to provide relief “beyond compensation”.
  In other words, if anything, the Havana Charter set rebalancing or compensation as the goal of suspensions, not sanction or punishment.
 
Moving to the context of GATT Article XXIII, it is interesting to note that Article XXIII was negotiated hand-in-hand with what are now Article XIX on safeguards and Article XXIII on tariff re-negotiations.  In both Article XIX and Article XXIII retaliation is also permitted in case no mutually acceptable compensation can be agreed on.  Yet, the reciprocal suspension in those articles must be “substantially equivalent” to the concessions withdrawn as opposed to “appropriate in the circumstances” under Article XXIII or “equivalent” under DSU Article 22.4.  This “substantially equivalent” standard seems to fall somewhere between the more flexible “appropriateness” standard (in GATT Article XXIII) and the stricter “equivalence” standard (in the DSU).
  Yet, in the one GATT case where suspensions under Article XXIII were authorized, the level of suspension was determined “having regard to its equivalence to the impairment suffered by the Netherlands as a result of the United States restrictions”.
  Thus, even when applying the “appropriateness” standard in Article XXIII, an “equivalence” standard along the lines of DSU Article 22.4 was adopted.  Rather than sanction or punishment, the goal of GATT suspension in the one and only GATT ruling on the issue seemed, therefore, to be rebalancing or compensation; not sanction or punishment.  This philosophy was explicitly confirmed in the GATT-era Tokyo Code on Technical Barriers to Trade (1979) which provided for suspension in response to non-compliance “in order to restore mutual economic advantage and balance of rights and obligations”, thereby expressing the goal of rebalancing or compensation; not sanction or compliance.
As noted earlier, however, the biggest change from GATT to WTO in terms of suspension is no doubt that under GATT a consensus of all Contracting Parties was required to authorize retaliation.  Hence, it was for the Contracting Parties as a whole to determine by consensus whether the retaliation is “appropriate in the circumstances”.  This meant that multilaterally approved retaliation (to be distinguished from unilateral sanctions, especially by the United States under Section 301) only occurred once during the close to 50 years of GATT and, more importantly for our purposes, that any scope for harsh sanctions or punishment under Article XXIII remained purely illusionary:  Since the victim of the sanctions itself would have to agree to authorizing such sanctions, there was simply no way to impose punishment under Article XXIII.  In the WTO, in contrast, the right to retaliation is automatic (under DSU Art. 22.6 only a consensus of all WTO members, including the complainant, can block retaliation).  Yet, in return, the level of retaliation was made subject to multilateral control in the form of an arbitration that decides on whether proposed retaliation is “equivalent” to nullification.  In sum, with the WTO, retaliation became automatic both in the sense that there is no need for “serious circumstances” (as Article XXIII provided for
) and no need for positive consensus to get it authorized.  In return, however, the level of retaliation was limited to “equivalence” and made subject to arbitration.  Multilaterally-controlled equivalence (requested, especially, by countries that had in the past been victim of unilateral US trade sanctions) was the quid pro quo for automatic sanctions (a demand formulated, especially, by the United States which had grown frustrated with the veto in the GATT dispute process).  

If the goal of GATT Article XXIII suspension could be said to be focused on rebalancing or compensation (with a germ or rather fictional option to move toward sanctions based on the flexible term “appropriate”), the contextual message elucidating the goal of WTO suspension, in contrast, points toward sanction or rule compliance (albeit tempered by the “equivalence” standard in DSU Article 22.4).  Indeed, whereas GATT Article XXIII provided for “appropriate” suspension, only in “serious circumstances”, made subject to consensual approval of all GATT parties, and without follow-up or indication as to when such suspension would be ended (thereby implying that suspension could be a permanent rebalancing of concessions), the DSU repeatedly underlines that suspension does not end the matter (as in compensation that substitutes for rule compliance) but is rather a temporary instrument to achieve the ultimate goal of compliance or mutually agreed settlement.  DSU Article 22.1 stresses, for example, that “compensation and suspension … are temporary measures” and that “neither compensation nor … suspension … is preferred to full implementation”.
  Crucially, by providing when suspension must be ended -- i.e., when the inconsistent measure is removed or when a mutually satisfactory solution is reached -- DSU Article 22.8 implicitly gives us the goal of WTO suspension:  only in case the illegality is removed or a settlement is found (not when, for example, the victim state is fully compensated) must suspension be removed.  Hence, suspension is not a permanent rebalancing of concessions (as in tariff re-negotiations under GATT Article XXVIII), but a temporary solution that must be ended if, but only if, WTO rulings are implemented or a settlement is reached.  The fact that the DSB must keep the matter under surveillance and that violating countries must submit regular status reports
 underlines that suspension is temporary and not substitute compensation for compliance.  
In sum, the goal of WTO suspension as expressed in the DSU is not rebalancing or compensation as such, but compliance or settlement.  As further explained below, this goal is not only backed-up by the formal “equivalent retaliation” remedy, but also by informal remedies such as reputation and community costs linked to continued non-compliance.  Indeed, it is the repeated expression in the DSU that the ultimate goal of the system is compliance that nurtured a general perception that compliance is, indeed, the goal.  And it is precisely this general perception which, in turn, is the trigger of, and necessary pre-condition for, the reputation and community costs linked to continued non-compliance (if, in contrast, the WTO community did not share the goal of compliance, breach combined with compensatory suspension could end the matter and would not create any further reputation or community costs; put differently, community costs do not depend on a sense of legal obligation held by the violator, but on the shared expectations of other WTO members).  These informal costs must be added to the formal costs of equivalent retaliation and are, in combination, what explains the close to 90 per cent compliance rate with WTO dispute rulings
, notwithstanding the at first sight relatively weak remedy of equivalent suspension.  In sum, to deduce from the formal remedy of equivalent retaliation alone that the goal of WTO suspension and dispute settlement more generally is mere rebalancing (or efficient breach) is too simple.      
To summarize this brief historical overview, although the treaty texts could lead one to think otherwise (“appropriate” suspension in GATT versus “equivalent” suspension in the WTO) and nothing was set in stone in either GATT or the DSU, the gradual evolution of what seems to be the commonly shared goal of trade suspension in the multilateral trade system is one from rebalancing/compensation in the GATT to compliance/settlement in the WTO.  
To make an analogy with the default remedies in general international law, suspension under GATT Article XXIII is best compared to treaty suspension in Article 60 of the Vienna Convention on the Law of Treaties where “material breach” (similar to the “serious circumstances” condition in GATT Article XXIII) is a ground for “suspending” treaty obligations.  Like GATT Article XXIII which only refers to “appropriate” suspension, Article 60 of the Vienna Convention does not include an equivalence or proportionality standard.  In addition, both Article XXIII and Article 60 are silent as to if and when suspension must be ended thereby implying that it could be a permanent state of affairs that settles the matter.  
Suspension in the WTO, in contrast, is best compared to countermeasures in Article 49 of the International Law Commission’s Articles on State Responsibility.  There, any continuation of an “internationally wrongful act” (as with WTO suspension, there is no need for “material breach” or “serious circumstances”) gives rise to a right to take “countermeasures”.  Yet, such countermeasures are subject to a proportionality standard, comparable to (but somewhat more flexible than) the equivalence standard in the DSU.
  Similar to DSU Article 22.8 stating that “suspension … shall only be applied until such time as the [inconsistent] measure … has been removed”, Article 49:2 explains that countermeasures “are limited to the non-performance for the time being of international obligations …”.
  In addition, the goal of countermeasures is explicitly stated “to induce [the violating State] to comply with its obligations”.  
That the evolution from GATT to WTO suspension has been one from “treaty suspension” under the Vienna Convention to “countermeasures” under the Articles of State Responsibility is confirmed in the gradual change of terminology commonly used to refer to GATT/WTO “suspension”.  Whereas in the GATT days, and even the early days of the WTO, countries insisted on reference to “suspension” (and chided the language of sanctions, retaliation or countermeasures), today, it is commonly accepted (including in the very title of this volume!) to use what Steve Charnovitz calls the S-word and even more common to refer to WTO “retaliation” or “countermeasures”.  WTO Arbitrators on suspension when seeking guidance from general international law have also referred to countermeasures in the Articles on State Responsibility, not suspension under the Vienna Convention.  Hence, although we are stuck with the old GATT/Vienna Convention term of “suspension” even in the DSU (but not in the SCM Agreement, as discussed below), for all intents and purposes, what we now have in the WTO is something more akin to retaliation or countermeasures as they are expressed in the Articles on State Responsibility.  

6.
Statements in WTO Arbitration Reports as to the goal of WTO suspension

Another avenue to pursue in order to figure out the goal of WTO suspension is to check what WTO Arbitrators themselves have said about the issue.  As with the historical evolution sketched above, statements in WTO arbitration reports on suspension have often been less than clear and made reference to multiple goals.  Moreover, as with the evolution from GATT (rebalancing or compensation) to WTO (compliance or settlement), there has been an evolution in WTO case law on the stated goal of WTO suspension.  This time, three phases or trends can be detected:  
(i) unequivocal statements that “inducing compliance” is the goal of WTO suspension (EC – Bananas (US), EC – Hormones, EC – Bananas (Ecuador) and US - Gambling);

(ii) rulings where close to (and, in one case, genuine) punitive suspension was authorized in response to prohibited subsidies (Brazil – Aircraft, US – FSC, Canada – Export Credits and Guarantees); and

(iii) a sense of crisis or disillusion in regular cases (other than prohibited subsidy cases) with statements that the goal of WTO suspension is not clear and might not be compliance (US – 1916 Act, US – Byrd).

Phase 1:  Induce compliance (albeit with equivalent suspension)

Phase I could be referred to as “the lion roars but realizes it has no teeth”.  The following statement in the very first WTO arbitration on suspension -- EC – Bananas (US) -- is emblematic:
“  … the authorization to suspend concessions or other obligations is a temporary measure pending full implementation by the Member concerned. We agree with the United States that this temporary nature indicates that it is the purpose of countermeasures to induce compliance”.
 

Yet, in the same breath, the roaring lion (announcing that suspension is there to achieve the rather ambitious goal of “inducing compliance”), faces reality and must add the following:

“But this purpose does not mean that the DSB should grant authorization to suspend concessions beyond what is equivalent to the level of nullification or impairment. In our view, there is nothing in [the DSU] that could be read as a justification for counter-measures of a punitive nature”.

Therefore, from the very beginning the tension between, on the one hand, the more ambitious goal of compliance (newly expressed in the DSU) and, on the other hand, the weakened instrument of equivalent (rather than appropriate) suspension to achieve that goal, was acknowledged.

The goal of “inducing compliance” was subsequently confirmed also in EC – Bananas (Ecuador), where the arbitrators decided that retaliation by Ecuador against the EC under GATT was not “effective” and, on that ground, granted Ecuador the right to cross-retaliate under TRIPS (pursuant to DSU Art. 22.3):


“Our interpretation of the ‘practicability’ and ‘effectiveness’ criteria is 
consistent with the object and purpose of Article 22 which is to induce 
compliance. If a complaining party seeking the DSB's authorization to 
suspend certain concessions or certain other obligations were required to select 
the concessions or other obligations to be suspended in sectors or under 
agreements where such suspension would be either not available in practice or 
would not be powerful in effect, the objective of inducing compliance could 
not be accomplished and the enforcement mechanism of the WTO dispute 
settlement system could not function properly”.

Phase 2: Inducing compliance requires more than equivalent suspension (suspension in response to prohibited subsidies)
As further explained by Sebastian in this volume, WTO suspension in response to prohibited subsidies under the SCM Agreement is not bound by the “equivalence” standard in DSU Article 22.4, but by what seems to be a more flexible standard of “appropriate countermeasures” (SCM Article 4.10).  This, of course, reminds us of the “appropriateness” standard under GATT Article XXIII.  Note, also, that in this case, the old term “suspension” (reminiscent of treaty suspension under the Vienna Convention) was dropped in favour of the term “countermeasures” (as in the Articles on State Responsibility).  This confirms the above argument that from GATT to WTO we have witnessed a gradual shift from suspension as “treaty suspension” under the Vienna Convention, to “countermeasures” under the Articles on States Responsibility.

Recall, however, that unlike the “appropriateness” standard in GATT Article XXIII, the “appropriateness” standard under SCM Article 4.10 is not subject to consensual approval by all GATT/WTO members.  Whereas under GATT “appropriateness” was kept in strict bounds because of the consensus requirement (and in the one GATT case on the issue, reduced to “equivalence”
), in the SCM Agreement, the decision on “appropriateness” was transferred to third-party arbitration.  This prompted the drafters of the SCM Agreement to add the cautionary footnote 10 to the Agreement, stating that the expression “appropriate” is “not meant to allow countermeasures that are disproportionate in light of the fact that the subsidies dealt with under these provisions are prohibited”.  Ironically, however, Arbitrators tasked to interpret this, what seems to be a softening footnote, have used it rather to bolster their conclusion that retaliation in response to prohibited subsidies calls for something more than “equivalent” suspension.  
The Arbitrators in Brazil – Aircraft, for example, the first dispute under SCM Article 4.10, started by confirming that the goal of WTO suspension is to induce compliance:


 “We conclude that a countermeasure is ‘appropriate’ inter alia if it effectively 
induces compliance”.

It then went on, however, to find that this objective requires more than “equivalent” suspension, referring, inter alia, to footnote 10 :


“requiring that countermeasures in the form of suspension of concessions or 
other obligations be equivalent to the level of nullification or impairment 
would be contrary to the principle of effectiveness by significantly limiting 
the efficacy of countermeasures in the case of prohibited subsidies”.

On this and other grounds, the Arbitrators saw no problem selecting the entire amount of the subsidy as the benchmark for calculating “appropriate countermeasures” in response to prohibited subsidies, even if this benchmark could go beyond the “equivalent” trade effects caused by the original violation.  As the Arbitrators in US – FSC put it, with reference to Article 51 of the Articles on State Responsibility quoted earlier
:


“a Member is entitled to act with countermeasures that properly take into 
account the gravity of the breach and the nature of the upset in the balance of 
rights and obligations in question. This cannot be reduced to a requirement 
that constrains countermeasures to trade effects …”.
 
At the same time, the Arbitrators did add that:


“[t]here is nothing in the text or in its context which suggests an entitlement to 
manifestly punitive measures”.

The tough approach in prohibited subsidy cases (defining “appropriate countermeasures” as something going beyond equivalence but not “manifestly punitive”), culminated in the Canada – Export Credits and Guarantees dispute.  In that case, the Arbitrators not only opted for the entire amount of the subsidy as the benchmark for “appropriateness” but, in addition, increased this amount by 20 per cent on the ground that Canada had (foolishly?) provoked the Arbitrators by saying that Canada would not comply with the entire ruling anyhow:

“… we are of the view that Canada's statement that, for the moment, it does 
not intend to withdraw the subsidy at issue suggests that in order to induce 
compliance in this case a higher level of countermeasures … would be 
necessary and appropriate”.

 


“… we have decided to adjust the level of countermeasures … by an amount 
which we deem reasonably meaningful to cause Canada to reconsider its 
current position … We consequently adjust the level of countermeasures by an 
amount corresponding to 20 per cent of the amount of the subsidy …”.

Thus, no doubt remains that, at least in response to prohibited subsidies, punitive suspension, beyond equivalence, is a possibility.  In other words, whereas in ordinary DSU cases, Arbitrators felt reigned in by the equivalence standard when attempting to give effect to what they perceived as the goal of “inducing compliance”, Arbitrators in SCM cases, in contrast, jumped on the flexibility in the appropriateness standard to boost the amount of WTO suspension in the hope of more effectively achieving the goal of compliance.  Put differently, whereas in Phase 1 the lion roared but realized it lacked teeth, in Phase 2, the lion roared, found its teeth and eagerly attacked.
Phase 3: Identity crisis and doubt as to the goal of WTO suspension in regular DSU cases


After the euphoria of Arbitrators authorizing what is effectively punitive suspension in prohibited subsidy cases, Arbitrators in ordinary DSU disputes quickly faced reality, as expressed in the equivalence standard, and started to question the very goal of WTO suspension.  Indeed, if earlier Arbitrators said that inducing compliance cannot effectively be achieved with equivalent suspension (see Brazil – Aircraft quoted above), are we sure that under the DSU, where there is the ceiling of equivalent suspension, the goal really is compliance (as early Arbitrators quoted under Phase 1 so categorically claimed)?  In US – 1916, the Arbitrators clung to “inducing compliance” as a key objective of WTO suspension, but acknowledged that WTO suspension may also have other goals:


“The European Communities stressed that ‘the basic purpose of the 
suspension of concessions or other obligations is to induce compliance of the 
other Member with its WTO obligations’. The United States suggested other 
possible purposes, such as ‘to restore the balance of benefits under the 
covered agreements between the parties to the dispute’”.


“… in our view, a key objective of the suspension of concessions or 
obligations – whatever other purposes may exist – is to seek to induce 
compliance by the other WTO Member with its WTO obligations”.

The move away from putting up “inducing compliance” as the goal of WTO suspension culminated in US – Byrd, where the Arbitrators turned the statements made during Phase I on their head, concluding essentially that they are far from certain that inducing compliance is even one of several goals of WTO suspension:

“The concept of ‘inducing compliance’ … is not expressly referred to in any 
part of the DSU and we are not persuaded that the object and purpose of the 
DSU – or of the WTO Agreement – would support an approach where the 
purpose of suspension …would be exclusively to induce compliance. 


We cannot exclude that inducing compliance is part of the objectives behind 
suspension…, but at most it can be only one of a number of purposes in 
authorizing the suspension …


By relying on ‘inducing compliance’ as the benchmark for the selection of the 
most appropriate approach we also run the risk of losing sight of the 
requirement of Article 22.4 that the level of suspension be equivalent to the 
level of nullification or impairment”.

The Arbitrators in US – Byrd ended their report with a note on the tension, explained earlier, between, on the one hand, the repeated statements in the DSU implying that the goal of suspension is compliance or settlement and, on the other hand, the relatively weak instrument offered in the DSU to achieve this goal, namely, equivalent suspension:


… the DSU does not expressly explain the purpose behind the authorization of 
the suspension… . On the one hand, the general obligation to comply with 
DSB recommendations and rulings seems to imply that suspension of 
concessions or other obligations is intended to induce compliance …


On the other hand, the requirement that the level of such suspensions remain 
equivalent to the level of nullification or impairment suffered by the 
complaining party seems to imply that suspension … is only a means of 
obtaining some form of temporary compensation, even when the negotiation 
of compensations has failed.

These doubts, almost an identity crisis around what WTO arbitrations on suspension are all about, led the US – Byrd Arbitrators to make the statement quoted on the very first page of this chapter, expressing dismay at the fact that the goal of WTO suspension is simply “not clear” and that “a large part of the conceptual debate that took place in these proceedings could have been avoided” if only the goal of suspension were identified.
 
Conclusion on WTO arbitration case law
If the narrative above is convincing, the evolution of WTO case law on the goal of WTO suspension is a cyclical move from muted ambition (Phase I) to assertive ambition (Phase II) that turned into frustration (Phase III).  That this evolution may, indeed, be cyclical is supported by the most recent Arbitration report in US – Gambling which seems to wipe away the doubts expressed in US – 1916 Act and, especially, US – Byrd, to revert to the muted ambition of Phase I, with a categorical statement that the goal of WTO suspension, even in normal DSU cases, is to “induce compliance”:


the purpose of suspension of concessions or other obligations under the 
covered agreements … is to "induce compliance" …


the thrust of the "effectiveness" criterion [in DSU Article 22.3 on cross-
retaliation] empowers the party seeking suspension to ensure that the impact 
of that suspension is strong and has the desired result, namely to induce 
compliance …
 
 7.
Proposition One: Suspension in the GATT/WTO has variable goals
From the above analysis (sections II-VI), a first proposition to offer is this:  The goal of retaliation or suspension in the GATT/WTO has, from the very beginning, been unclear and confused.  This lack of clarity and confusion remains to date, after more than 60 years of operation, as expressed most recently in the US – Byrd arbitration.  What can be detected, however, is a gradual change in the perceived goal of suspension from (i) rebalancing or compensation in the GATT to (ii) compliance, settlement and, in some prohibited subsidy cases, punishment in the WTO and WTO arbitration cases.  In general international law terms this evolution can be seen as one from regarding GATT/WTO suspension as “treaty suspension” under Article 60 of the Vienna Convention, to “countermeasures” under Article 49 of the Articles on State Responsibility.  

Whereas the generally perceived (ultimate) goal of the current suspension system is “inducing compliance”, there is no doubt that, depending on the countries and products in dispute, WTO suspension may also achieve other (ancillary) objectives, such as (temporary) rebalancing of trade concessions, some from of political or (if the retaliator is a large country) economic compensation or deterrence of possible future violations (as against both the violator in dispute and other WTO members).  As indicated earlier, depending on the goal pursued, retaliating WTO members should then calibrate the design of their retaliation package (in terms of, for example, product coverage, amount of extra duties or carousel).  Indeed, while retaliating is, in most cases, costly for the retaliator itself, not to retaliate once given WTO authorization to do so risks eroding the impact of future threats of retaliation.  For small or weak countries mere WTO authorization to retaliate (at the highest possible level) may, however, be enough to trigger the reputation and community costs sought to induce compliance by even the biggest WTO players.  This, in turn, may explain why small countries like Ecuador and Antigua have gone all the way to request and vigorously arbitrate the highest possible retaliation package only not to use it once authorized to do so.  
The beauty of the current system is that such case-by-case calibration of suspension is allowed due to the fact that (i) the equivalence standard in the DSU is a maximum ceiling (not a fixed amount that must be imposed) and (ii) most elements of design (other than quantity and the right to cross-retaliate) remain within the discretion of the retaliating country itself.   
That said, one must remain realistic and not expect from trade suspension what it cannot possibly offer.  Indeed, since (prospective) suspension is, ultimately, the only formal remedy offered by the system (compensation is an alternative but since it requires mutual agreement it is extremely rare), both WTO members and commentators tend to expect too much from suspension.  As a result, they criticize the remedy of suspension (or what it does or does not do) for reasons that are inherent in the very instrument of suspension or retaliation.  Most commonly, commentators lament that retaliation is shooting oneself in the foot.  This is correct, but is the case for any type of retaliation or punishment:  when the state puts someone in prison for assault, the remedy of imprisonment is costly to the state but that is what it takes to punish or deter the offender.  Conversely, critics argue that retaliation does not compensate the victims of breach.  Again, this is correct, but is the case for any type of stick to induce compliance or to deter breach:  when in primitive societies, the rule of “an eye for an eye” applied taking someone’s eye in response to that person having taken mine does not restore my eye-sight.  
In sum, with the current remedy of prospective and equivalent suspension on the books, some of the potential goals of suspension described in section II above cannot be achieved, more specifically (i) full compensation of harm suffered by the victims (unless we have an extreme case of a large country retaliating, improving its terms of trade and subsequently refunding damages to individual victims), and (ii) genuine punishment (with the possible exception of “appropriate countermeasures” in response to prohibited subsidies, as interpreted in, especially, Canada – Export Credits and Guarantees).
8.
Proposition Two: Equivalent suspension can (and normally does) induce compliance largely because it can be tailor-made and is combined with community costs
The above conclusion that the (ultimate) goal of WTO suspension is “to induce compliance” faces one serious obstacle, referred to earlier on several occasions and exploited most successfully by Sykes:  How can the goal of “inducing compliance” be taken seriously if the instrument offered to get there is mere “equivalent” suspension?  Put differently, are the DSU texts referring to the goal of compliance or settlement simply over-shooting or wishful thinking when matched to the relatively weak instrument of “equivalent” suspension so that, when looking at the DSU in action, rebalancing and compensation (“efficient breach”) are the true goals?   Put differently, how is it possible that equivalent suspension can (and in 90 per cent of WTO rulings does) achieve compliance?  
First, inclusion of the relatively strict “equivalence” standard (as opposed to “appropriateness” in the old GATT) was not meant to undermine the objective of compliance.  Instead, as noted earlier, multilaterally-controlled equivalence was the quid pro quo for automatic authorization of WTO retaliation.  When one takes away the veto right for defendants to block retaliation, making retaliation authorizations automatic, is it not normal that WTO members insisted on limiting and controlling the level of such automatic retaliation?  Especially small and/or developing countries were afraid of punitive or uncontrolled retaliations as they had experienced, especially, under Section 301 of the US Trade Act.  Thus, imposing the ceiling of “equivalent” retaliation was meant to avoid punitive sanctions, not to justify continued non-compliance.
Second, equivalent retaliation as such may well be stronger than one could originally think.  Take the earlier example of EC – Hormones.  The ceiling of WTO retaliation is not set based on the gains made by the EC, but rather based on the losses suffered by the United States.  Since, in many violations, the loss suffered by the victim (US) is higher than the gains made by the violator (EC), for the violator, the cost of equivalent retaliation is likely to outweigh the gains made by the original breach.  If so, the violator has a clear incentive to comply even when faced only with equivalent retaliation.  Add to this that in the WTO, each and every WTO member affected by breach can bring a dispute and, if it wins, retaliate, and the impact of equivalent retaliation only becomes bigger.  Moreover, in many cases it is not so much the amount of retaliation that matters, but rather the type of retaliation (such as suspension of IP rights versus tariffs on imported goods) or the sectors or products retaliated against (goods that are politically sensitive in the violating country versus goods that are competing with domestic industries in the retaliating country).  To put it bluntly, it is often more important to pick the right hostage (or the hostage that screams the loudest) than the highest number of hostages.
Third, as stressed earlier, even if equivalent suspension may be the only formal remedy offered by the DSU, to this formal remedy one must add the informal remedy of reputation and community costs (such as loss of reputation or trust when a country engages in long-term non-compliance, making future complaints by the violator against other WTO members, as well as credible future trade deals, more difficult; activation of internal support within the violating country for the WTO system, including the broader and long term benefits to be derived from the system; belief in the value of liberalized trade and the importance of keeping promises, etc.).  These community costs are not predicated on a firm legal obligation imposed on the violating country, or normative beliefs held by the violating country that it must comply with the rules.  On the contrary, such community costs are conditioned on, and triggered by, the shared beliefs and perceptions of other members of the WTO community:  If there is a shared belief that the goal of WTO suspension is to induce compliance or settlement, continued non-compliance will trigger community costs.  If, in contrast, the shared belief is that WTO suspension simply rebalances the scales and ends the matter, other WTO members will not frown upon the target of WTO suspension, and with such rebalancing suspension most, if not all, community costs created by the original violation will stop.  Here resides, for example, the crucial difference between suspension under the DSU or SCM Agreement in response to an established breach of the rules, as compared to suspension in response to tariff re-negotiations under GATT Article XXIII or safeguards under Article XIX.  Temporary suspension in response to a safeguard is the “price” to pay for the safeguard, and restores the country imposing the safeguard in good standing.  The clock of community costs stops ticking once the safeguard is offset by the reciprocal suspension.  The same happens when tariff re-negotiations fail, and the country imposing the higher tariff is subjected to “substantially equivalent” suspensions of concessions.  Such rebalancing of the scale under GATT Article XXIII is permanent and ends the matter.  After that, the community costs linked to imposing the higher tariff end.  Suspension in response to continued breach is crucially different.  It is not the “price” to pay for breach, but a “sanction” to induce compliance.  As a result, even with the suspension in place, community costs keep ticking, and will stop only once compliance or a settlement is reached.  
If this reasoning is correct, then the informal remedy of community costs may at times be higher than the formal cost of retaliation, especially when we are talking, for example, of retaliation by small countries such as Ecuador or Antigua against big countries like the EC or the United States.  If the EC or United States comply in those disputes, it will not be because of the (threat of) retaliation, but rather because of the community costs referred to earlier.  I am not saying that these community costs will always be enough to induce compliance, nor will they always be the same or necessarily persist after long periods of non-compliance.  What I am saying, however, is that equivalent suspension is not the only element available to meet the stated goal of compliance.  To that, one must add the admittedly flexible and unpredictable incentive of community costs.  In combination both equivalent suspension and community costs can, and normally do, achieve compliance.  As a result, the stated goal of compliance or settlement is not some form of legal pipe-dream or overly ambitious goal written down by a group of idealistic internationalists.  Instead, it is an objective that the system, when carefully utilized and nurtured, is able to deliver on. 
9.
Proposition Three: Optimal protection of WTO entitlements is variable 
protection
The two commentators to this chapter – Professors Jackson and Sykes – have taken rather different views on the goal or ultimate objective of WTO suspension and WTO dispute settlement more generally.  Jackson is of the opinion that, in the current system, WTO rulings are legally binding and must be complied with.  Hence, in his view, the ultimate goal of WTO suspension is to induce compliance.  Jackson not only sees this as an accurate description of what the negotiators intended and agreed to in the DSU, but also as the normatively most desirable or optimal goal with reference, in particular, to the predictability and stability that comes with rule compliance or keeping one’s promise.  In sum, for Jackson, the objective of WTO dispute settlement is, and should be, compliance with the rules (WTO obligations are, and should, in other words, be protected by a so-called “property rule” or, to some extent, even as “inalienable”).  
Sykes, in contrast, is of the opinion that the current system does not impose a legal obligation to comply with WTO rulings and that suffering WTO suspension or paying compensation are equally valid alternatives to compliance.  Hence, in his view, the ultimate goal of WTO suspension is not to induce compliance in each and every case, but to rebalance the bargain and, as the case may be, to compensate the victim.  Sykes not only regards this as an accurate description of what the negotiators intended and agreed to in the DSU, but also as the normatively most desirable or optimal goal.  In sum, for Sykes, the objective of WTO dispute settlement is, and should be, compliance where the gains of compliance outweigh its costs; however, where compliance has a net cost, breach combined with compensation or suspension is, and should be, preferred as the most efficient outcome.  On this view, the WTO not only tolerates but should promote “efficient breach” as welfare-maximizing (WTO obligations are, and should, in other words, be protected by a so-called “liability rule”).

Rather than taking sides in this debate, this chapter claims that both Professors Jackson and Sykes overlook the historically, and to this date, variable nature of the goal or ultimate objective of GATT/WTO suspensions and dispute settlement in general.  Firstly, the goal of GATT/WTO suspension was ambiguous from the very beginning when GATT Article XXIII was drafted in 1947, and remains ambiguous to this date both in the DSU and in subsequent WTO arbitrations on the level of WTO suspensions.  Secondly, the commonly perceived goal of GATT/WTO suspension has, nonetheless, varied over time – essentially from mere tit-for-tat to some form of sanction -- and did so as much because of changes in perceptions as changes in the actual treaty language.  Thirdly, in the current system, the goal varies depending on the type of WTO obligation that is defected from.  For example, tariffs and specific commitments under GATS can be unilaterally withdrawn as long as compensation is paid, pursuant to the “liability rules” in GATT Article XXVIII and GATS Article XXI.  For other WTO obligations, however, suspension is not the “price” to be paid for defection, but the “sanction” for breach, pursuant to the “property rule” in the DSU and SCM Article 4.10.  Fourthly, WTO members may, and do, have different views on the goal of WTO suspension, depending on the case, the side they are on, and the relative market size and power of the disputing parties.  

What is more, this variable nature of the goal or ultimate objective of GATT/WTO suspension and dispute settlement in general is not only historically and descriptively more accurate, but also normatively desirable.  If carefully calibrated -- both in the WTO rule-book, and when WTO members design their actual suspensions – such variable goal allows for optimal protection and enforcement of WTO entitlements depending on the circumstances.  Therefore, rather than debating and having to choose between black and white, or compliance versus efficient breach, property rule versus liability rule, a better way forward is to clarify the variable nature of the current system and to think of objective guidelines or criteria as to when compliance (or property protection) is the optimal goal and when efficient breach (or liability protection) is more suitable
, depending essentially on the nature of the WTO obligations in question (contrasting, for example, purely reciprocal market access concessions to certain GATT, SPS, TBT or TRIPS obligations of a more regulatory type).
  WTO suspensions can then be calculated, selected and otherwise designed accordingly.
In addition, whereas both Jackson and Sykes provide crucial insights into the WTO system, each, in their own way, overemphasizes just one side of what is in essence a balanced spectrum.  Jackson, for example, underestimates the benefits of rule flexibility that underpins liability rules and the theory of efficient breach.  Rule flexibility -- as opposed to, for example, constitutionalizing the WTO -- allows for contractual freedom and the maximization of welfare.  Rule flexibility also enables higher levels of commitment.  Without it, a stronger dispute settlement system would probably not have been possible.  Moreover, by providing certain safety-valves, rule flexibility offers negotiators a way to deal with uncertainties of the future and thereby prevents exit from the system.  In sum, rule flexibility enables and fosters a legitimate and stable normative WTO system, rather than undermines it.  
Sykes, in contrast, underestimates the potential force of WTO suspension and, more importantly, the informal remedies that drive the system, as explained earlier. 
In addition, Sykes mischaracterizes the current system as one promoting genuine “efficient breach”:  It is most probably not what the DSU negotiators had in mind, nor what they actually wrote into the DSU; it is not the commonly held belief either when reading post-1994 government statements in and outside the WTO.  More importantly, there can be no doubt that non-compliance in combination with reciprocal WTO suspensions is not a situation of “efficient breach” in any economic sense of the word:  By their very nature WTO suspensions do not compensate the victim (like other sanctions, they are costly to the victim and meant rather to punish the wrongdoer).  Even if one could somehow characterize WTO suspensions as a form of compensation, they work only prospectively and cannot, therefore, possibly make the victim whole.  Moreover, when shifting focus from the state to the actual beneficiaries of the WTO system, that is, traders, a violation in, for example, the beef sector is not in any way compensated by a tariff concession or reciprocal suspension in, for example, the textile sector.  As a result, it is difficult to speak of breach with the victims of breach being fully compensated, a true conditio sine qua non for there to be “efficient breach”.  
Finally, even if the system could somehow be adjusted to fully compensate all victims of breach, the nature of WTO entitlements is such that putting an accurate value or price on WTO entitlements is difficult, costly and prone to either over- or (especially) under-valuation.  The limited practice of WTO suspension arbitrations underscores this point and leaves no doubt that the calculation of “equivalent” suspension -- that is, the pricing of WTO entitlements – is at best an approximation, at worst an educated guess; it clearly is an art, not a science.  As the arbitrators in US – Gambling put it disarmingly, yet somewhat troubling:  
“… we feel we are on shaky grounds solidly laid by the parties.  The data is surrounded by a degree of uncertainty.  For most variables, the data consists of proxies … and observations are too few to allow for a proper econometric analysis … we are left with preciously little information and guidance.  Nevertheless, we will attempt to stay as closely to the approaches proposed by parties as possible and to make a maximum use of the limited information base we were given”.

The approximate nature of suspension calculations and admitted difficulty of getting it right, confirm that WTO suspension is not an appropriate tool to offer exact and full compensation or to rebalance the scales with minute precision.  These calculation difficulties and inherent inaccuracies underline -- and are ultimately justified and made acceptable by -- the fact that suspension will always be a somewhat unwieldy stick whose ultimate goal is to induce compliance, not to compensate.  In the exercise of controlling the use of this stick (i.e., in WTO arbitrations on equivalent suspension), getting equivalence exactly right may then well be secondary to imposing a general limit so as to avoid abusive retaliation.

10.
Conclusion

This chapter has argued that the goal of GATT/WTO suspension has historically been, and remains to this day, murky and confused, ranging from simple rebalancing of concessions to punishment.  Yet, if anything, there has been a gradual evolution from “compensation” (or simple rebalancing) in GATT to “sanction” (or rule compliance) in the WTO.  Hence, instead of one goal, there seem to be multiple and sometimes overlapping goals.
Most importantly, whereas the generally perceived ultimate goal of the current suspension system is “inducing compliance” or “settlement”, there is no doubt that, depending on the countries and products in dispute, WTO suspension or the threat thereof may also achieve other, ancillary objectives, such as temporary rebalancing of trade concessions, triggering of what has been referred to as reputation or community costs, offering some from of political or (if the retaliator is a large country) economic compensation or deterrence of possible future violations as against both the violator in dispute and other WTO members.  Depending on the goal(s) pursued, retaliating WTO members should then calibrate the design and implementation of their retaliation package accordingly (in terms of, for example, product coverage, amount of extra duties or carousel).  The beauty of the current system is that such case-by-case calibration of trade sanctions is allowed due to the fact that (i) the equivalence standard in the DSU is a maximum ceiling (not a fixed amount that must be imposed) and (ii) most elements of design (other than quantity and the right to cross-retaliate) remain within the discretion of the retaliating country itself.   

From a normative perspective, this chapter has argued that the flexibility in the goals pursued by WTO suspension, when carefully calibrated, can be a good thing.  Although certain perceived goals (such as full compensation of all victims or outright punishment) cannot possibly be met with the current purely prospective “equivalent retaliation” instrument, different types of legal entitlements should be matched with different types of protection and enforcement goals (referred to as liability rules, property rules and inalienability).   Rather than one fixed goal of WTO suspension, there are (and should be) several possible goals.  Put differently, optimal protection of WTO entitlements implies variable protection of WTO entitlements.
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