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From Bananas to Byrd: Damage calculation coming of age?
Yves Renouf, Counsellor, Legal Affairs Division, WTO Secretariat

The issue: 
The role of countermeasures in the DSU is difficult to circumscribe.   Even assuming that the purpose of countermeasures is to induce compliance, as has been stressed by a number of arbitrators, the impact of their level on achieving such compliance may vary.  As acknowledged by the arbitrator in the Byrd case:
"...the general obligation to comply with DSB recommendations and rulings seems to imply that suspension of concessions or other obligations is intended to induce compliance, as has been acknowledged by previous arbitrators.
 However, exactly what may induce compliance is likely to vary in each case, in the light of a number of factors including, but not limited to, the level of suspension of obligations authorized."

And the arbitrator added in footnote 131 to that paragraph: 

"While the value of the suspension or concessions or other obligations easily comes to mind as a relevant factor in inducing compliance, it must also be acknowledged that the actual role of the value of such suspension in securing compliance or not may vary from one case to the next.   In some cases, even a very high amount of countermeasures may not achieve compliance, whereas in some others a limited amount may."

Whereas the role of countermeasures in dispute resolution has been enhanced in the DSU compared with the situation under GATT 1947, the DSU grants Article 22.6 arbitrators a limited leverage in the assessment of countermeasures.  As stated in Article 22.7:
"The arbitrator [footnote omitted] acting pursuant to paragraph 6 shall not examine the nature of the concessions or other obligations to be suspended but shall determine whether the level of such suspension is equivalent to the level of nullification or impairment."
Of course, arbitrators may rule on whether the principles and procedures of Article 22.3 of the DSU have been complied with, but this will be the case primarily if the prevailing party wants to retaliate in another sector or under another agreement than the one in which nullification or impairment occurred and if the party requesting arbitrations alleges that the principles of Article 22.3 have not be complied with.  Arbitrators cannot normally take the initiative of suggesting countermeasures in different sectors or agreements than the one(s) in which nullification or impairment occurred.
 

As a result, arbitrators' impact on compliance is in practice limited to one factor: the amount of the countermeasure to be awarded.  And even this role is somewhat constrained by the terms of the DSU which imposes on the arbitrator to award countermeasures equivalent to the level of nullification or impairment.
This may have been intentional or related to the fact that the object and purpose of countermeasures is not clearly defined [see Joost Pauwelyn's contribution to this seminar].  This presentation focuses only on issues related to the calculation of countermeasures.  However, one can identify some trends in how Article 22.6 arbitrators have perceived their task in this respect. This outline identifies some features of these trends "en vrac".
1.
The arbitrators' choice to make their own calculation of the amount of countermeasures

Article 22.6 arbitrators could have remained quite passive and limit their awards to stating whether the amount of countermeasures proposed by the prevailing party was equivalent or not to the level of nullification or impairment, without venturing into setting what they believed was a level of countermeasures equivalent to the level of nullification or impairment within the meaning of Article 22.4 of the DSU.  Yet, even though such a possibility was hinted at by the EC – Bananas arbitrator
 and highlighted by the EC – Hormones arbitrator, all arbitrators proceeded to calculate the maximum amount of countermeasures they deemed commensurate with Article 22.4 of the DSU or Article 4.10/11 of the SCM Agreement.

In this regard, arbitrators did not feel compelled to follow the methodologies proposed by the parties.  In a number of cases, arbitrators used a methodology that was either a variation of the methodology proposed by one party or by both, or even their own methodology.

The fact that the EC – Hormones arbitrator deemed it necessary to legally justify its decision to proceed with the recalculation of the amount of countermeasures is not merely another sign of the excessive prudence of GATT and WTO dispute settlement actors.  It is also symbolic of the uncertainty surrounding the role of Article 22.6 arbitration even to these days. Indeed, in order to justify its decision to depart from the "classical" approach of panels, which basically request the DSB to recommend that the measure be brought into conformity with WTO obligations, the EC – Hormones arbitrator found no express language in the DSU, and could only rely on "the basic DSU objectives of prompt and positive settlement of disputes" and argue that its approach was implicitly called for in Article 22.7 of the DSU.
  
2.
The bold yet generally prudently applied concept of "inducing compliance"

The term "inducing compliance" is found nowhere in the relevant provisions of the DSU.  Like a number of other founding concepts in Article 22.6 arbitrations, it is based on the arbitrators' conception of the object and purpose of countermeasures in the WTO. This concept was first used in the EC – Bananas arbitration in the US case
 and applied as an interpretation and assessment tool in the majority of subsequent arbitrations, even though some arbitrators highlighted other possible objects and purposes (US – FSC) and some even questioned whether this was not merely one purpose among others (Byrd).   The first prohibited subsidy case (Brazil – Aircraft), relying on the term "appropriate" in "appropriate countermeasures" in Article 4.10/11 of the SCM Agreement, even concluded that countermeasures in the case of export subsidies were intended to induce effective compliance.
  

However, arbitrators, when applying their jurisprudential concept of "inducing compliance", were confronted with the terms of Article 22.4 and 22.7 of the DSU, which provide that the level of suspension of concessions and other obligations shall be equivalent to the level of nullification or impairment.  While noting that "equivalent" does not mean "equal", arbitrators made sure that countermeasures would remain within certain limits so as not to be punitive, thus making the concept of inducing compliance probably more acceptable to Members. That countermeasures should not be "punitive" is another concept not expressly found in the DSU.  Although the requirement of equivalence may be interpreted as an implicit obligation not to impose "punitive" countermeasures,
  it more certainly finds its origin in general international law and is formalized in the Articles on State responsibility.

Arbitrators under Article 4.10/11 of the SCM Agreement generally considered that the language "appropriate countermeasures" in article 4.10/11 and footnotes 9 and 10 of the SCM Agreement as well as the specific constraints attached to prohibited subsidies (including the obligation to withdraw the subsidy "without delay" (Article 4.7 of the SCM Agreement) provided more leeway in assessing the level of countermeasures than the term "equivalent" in Article 22.6 of the DSU.  However, in those cases too the arbitrators made sure to avoid that the level of countermeasure awarded to the prevailing party be "punitive" and they often underlined, apparently as an additional justification for their choice, that the amount of the subsidy was probably less than its trade effect.
It is however interesting to note the position taken by the arbitrator in Canada – Aircraft to adjust the level of countermeasures in order to take into account the specificities of the case.
  In this particular arbitration, the arbitrator accepted the Canadian approach to use the amount of subsidy as the basis for countermeasures.  However, Canada argued that the circumstances of the case justified a downward adjustment of the level of countermeasures, whereas Brazil advocated an upward adjustment.  After having considered the arguments of each party, the arbitrator decided to adjust the amount of countermeasures upward in order to take into account Canada's statement that it did not intent to withdraw the subsidy at issue (i.e. probably request its reimbursement by the Canadian aircraft manufacturer Bombardier), but the arbitrator refused to consider the risk of future subsidization by Canada and the potentially disproportionate impact of the subsidy on the market.
Taken in isolation, this decision may look like one of the boldest ruling by an Article 22.6 arbitrator.  It nonetheless finds its roots in the arguments of the parties who themselves advocated "tempering" with the amount of the subsidy. Moreover, to reach its decision, the arbitrator relied heavily on the reasoning of the arbitrator in US – FSC and on the object and purpose of countermeasures to induce compliance.  However, the arbitrator's strongest legal basis was probably the absence of definition of what constitutes "appropriate countermeasures" under Article 4.10/11 of the SCM Agreement.
Another related question is the use of the full amount of the subsidy as the basis for the calculation of "appropriate countermeasures".  In two of the three prohibited subsidies arbitrations (Brazil - Aircraft and Canada – Aircraft), the subsidy was granted in a field where there was only one competitor, so it can be considered that the whole amount of the subsidy affected exclusively the prevailing party, thus justifying the use of the full amount of the subsidy as a basis for calculation.  In US – FSC, however, the subsidy was a tax exemption granted to US exporters irrespective of their countries of exportation. It was argued that, if the arbitrator granted to the EC the right to retaliate up to the full amount of the subsidy, this would be equivalent to giving it the right to retaliate on behalf of other Members affected by the subsidy.   Yet, the arbitrator considered inter alia that the illegal nature of the subsidy and the requirement that it be withdrawn without delay justified that the European Communities be allowed to retaliate up to the full amount of the subsidy granted by the United States under the Foreign Sales Corporation regime.

3.
The use of economic models and data, and its limits
A number of arbitrators have used counterfactuals, which accuracy depend on the availability of trade data.
Countermeasure calculations in the early arbitrations, even though they involved adjustments for various factors, were relatively simple in their principle, probably because the nature of the case (e.g. quantitative restrictions in the EC – Hormones case) was also relatively straightforward.  However, the complexity of countermeasure calculations has increased with the factual complexity of the cases.
The calculations in the two Aircraft cases and in the US - FSC case were more sophisticated than in the EC – Bananas and the EC – Hormones cases, but this sophistication essentially resulted from the identification and allocation of the subsidy which the arbitrators had, in those cases, decided to use as the basis for the calculation of "appropriate countermeasures".  Whereas calculation of the subsidies was complex, it did not necessitate economic modelling of the type used, e.g., in Byrd. 

In US – FSC, the arbitrator was confronted with two alternative approaches, one based on the total amount of the subsidy, one based on its trade effect on the European Communities.  The US-FSC case was not the first arbitration where these alternative methodologies were suggested but, in the other two cases dealing with prohibited subsidies, the arbitrators did not deem it necessary to engage in a detailed review of the merits of the two alternatives.
  In US – FSC, the arbitrator considered it important to carry out an analysis of the trade effect of the subsidy in order to compare the results with those of the subsidy-based calculation.  This was the first instance of discussion of economic models but they did not directly support the final award of the arbitrator, except to comfort the arbitrator in its conviction that the amount of the subsidy expended by the United States constituted "appropriate countermeasures" .  An economic model was also used in Byrd, this time to determine the actual level of trade loss for the purpose of the calculation of the award
.

Recourse to economic models has the main advantages of providing the arbitrator with a reasonably objective and scientifically-based methodology, and of taking into account the economic complexity of the impact of the measure.  For instance, whereas the arbitrator in Brazil – Aircraft had assumed that export subsidies had a "multiplying effects"
 on trade, thus suggesting that countermeasures based on the amount of the subsidy would not be "punitive", the discussion by the arbitrator in US - FSC showed that a "pass through" effect should be taken into account and that tax saving may not always translate into lower prices and increased exports.
 
This said, recourse to economic models has limits.  One of them is the fact that not all economic models enjoy unanimous support among economists.  Arbitrators had to make sure that the model they would apply was sufficiently accepted, while explaining why models proposed by the parties were not satisfactory.
  Another problem was the capacity of generally accepted economic models to reflect sufficiently accurately the complexity of the impact of a WTO-inconsistent measure.
These problems, however, dwarfed in comparison with the question of the data necessary to feed into economic models or counterfactuals. The absence of reliable data inter alia required using more assumptions or estimates (US – Gambling).  The cooperation of the parties in providing data is, therefore, essential and all arbitrators have insisted on the need for parties to provide the latest and most accurate data available.  Arbitrators sometimes went as far as threatening to use publicly available (and presumably less accurate) data if the parties were not forthcoming.
  However, arbitrators have generally been conservative in their calculations and have refused to take into account claims that are "too remote", "too speculative" or "not meaningfully quantified", thus probably leading to an underestimate of the trade effect of a given measure (e.g. in terms of "chilling effect" of a legislation irrespective of its application).
 
4.
The reliance on trade loss as a benchmark for nullification or impairment
There is a general tradition in GATT and the WTO to equate nullification of impairment with trade loss and thus use trade loss as a basis for compensations.
  The very first cases (EC – Bananas, EC – Hormones) related to loss of exports to the territory of the losing party and, thus, the calculation of nullification or impairment naturally relied on trade loss or, more specifically, on loss of exports to the Member applying the measure at issue.
  The notion of lost trade was set aside in the three prohibited subsidy arbitrations, even though the trade effect of the tax exemption was discussed in US – FSC.  In US - 1916 Act, the arbitrator used the broader concept of "economic effects"
 and relied on the monetary value of amounts payable further to judgements entered into under the 1916 Act or of settlements reached in the context of cases initiated under the 1916 Act.
As mentioned above, trade loss was generally expressed in terms of lost exports to the country imposing the measure at issue, even when other aspects, such as lost sales in third-country markets, may have been taken into account. 
One consequence is that, in other cases than the prohibited subsidies cases where it has been accepted that countermeasures could be calculated on the basis of the subsidy, absence of trade implies absence of countermeasures, at least until damage actually occurs (US – 1916 Act). In Byrd, the Arbitrator also acknowledged the limits of a calculation system based on actual trade loss. 

"The WTO dispute settlement system authorizes Members to challenge a law as such, i.e. irrespective of whether it has been applied or not.  The "classical" approach based on an assessment of the trade effect of a given measure may not always contribute to the identification of the actual level of nullification or impairment, in particular if no instances of application had arisen at the time.  This may be because the trade effect of a measure may be difficult to assess due to the lack of verifiable figures.  We are of the view that, while parties share a duty to cooperate with the Arbitrator in the establishment of the facts, there is no reason a priori to sanction the requesting party or the respondent if supporting figures are difficult or impossible to find.  We believe that this is a situation that has to be addressed in order to reach a decision on what may be achievable through recourse to suspension of obligations in such cases."

The arbitrator in Byrd also identified the limits of a system based on individual trade loss, a problem also touched upon in US - FSC where the EC was allowed to counteract the whole amount of subsidy even though this subsidy did not exclusively impact on EC trade (and on EC exports to the United States).
 In fact, the Byrd decisions implicitly suggested that individual countermeasures could fail to secure the removal of the measure erga omnes.
5.
The form of countermeasures
Since countermeasures are generally assessed in terms of trade loss, it was logical to assess retaliations in terms of value of trade.  This is why authorized countermeasures have been expressed in arbitrators' awards in terms of value of imports on which Members could impose restrictive measures of their choice, up to total import prohibition since the purpose of countermeasures is to make the exporting Member lose a value of trade equivalent to the level of nullification or impairment. Countermeasures are generally assessed on a yearly value of imports.  Some, however, have been limited to a maximum amount to be allocated or not over a number of years (Canada – Aircraft). Some were limited to a yearly amount over a defined period of time (Brazil – Aircraft).  In Byrd, no value of trade was given.  The prevailing parties were expected to use the yearly amount of disbursement under the CDSOA most recently published to calculate a level of nullification or impairment and, thus, a value of trade to be subject to countermeasures. One specificity of the Byrd awards was that if the United States did not make any disbursement under the CDSOA on a given year, no retaliation could be taken by the prevailing parties in relation to that year.
One could foresee multiple problems in the implementation of such measures.  One of them is the risk of over-retaliation since the values of imports are based on statistics.  Arbitrators have very early underlined this risk.
 Over-retaliation is also possible in relation to suspensions of obligations other than tariff concessions, since the value of trade affected might be more difficult to quantify.  Surprisingly, Members who fiercely battle over the amount of countermeasures seem to have shown limited concerns for those risks until the most recent cases, but arbitrators have generally deemed it necessary to warn parties intending to retaliate in other sectors than concessions in trade in goods of the risks of over-retaliation, while implicitly admitting that they were quite powerless in this respect, inter alia because they cannot decide on the nature of the countermeasures. 
  Indeed, the only specific suggestion actually made was that a party affected by over-retaliation may have recourse to dispute settlement, which is a pretty cumbersome option. 
Conclusion:
The points highlighted above are just an arbitrary selection of issues faced by Article 22.6 arbitrators over the past 10 years.  They nonetheless suggest two interesting features, which probably have to be considered in light of the actual efficiency of countermeasures in the WTO:
(a)
the first one is the "idealistic" conviction of some arbitrators, mostly in the first half of the above-mentioned period, that, for the system to operate, countermeasures had to induce compliance. In that context, to a certain extent, higher countermeasures were more likely to convince the losing party to bring its legislation into conformity with its WTO obligations than lower countermeasures and this was a domain where arbitrators had some leverage.  The specific language of Article 4.10/11 of the SCM Agreement undeniably played a role in this regard, and some arbitrators were particularly proactive, even though such an attitude was not devoid of a certain prudence;
(b)
the second feature is of on "realism" and probably appears more clearly in the second part of the above-mentioned period.  It shows, probably with the benefit of hindsight, some disillusion or at least scepticism about the efficiency of countermeasures, the objectivity of their calculation and their purpose - above all their role in inducing compliance.  Arbitrators have in that second period underlined the lack of precision of the relevant provisions, the difficulties in applying economic models and have either adopted conservative approaches or invited WTO Members to go back to the negotiation table in order to clarify those provisions.

The Article 22.6 arbitration mechanism has grown up and probably lost its illusions in the process.  Perhaps arbitrators have now, with experience, fully grasped the limited impact played by the amount of countermeasures authorized in a given case  - assuming they are implemented - compared with other factors, including primarily political factors.  In one excludes the Article 25 arbitration on the US – Copyright Act, authorized countermeasures now range from little more than CDN$ 10 millions (EC – Hormones (Canada)) to several billions of US dollars (US – FSC).  The authorization of billions of US dollars in retaliations in US – FSC has not led to the "unravelling" of the WTO dispute settlement system, unlike what had been predicted by some.  It was not an evidence of the failure of the system either. Yet, the EC never applied the full amount of authorized retaliations.  This suggests that skilful targeting of economic sectors in the losing party are ultimately likely to have more impact than the total amount of countermeasures.  The WTO system of countermeasures has, in a sense, come of age.  Article 22.6 arbitrations have made Members aware of its limits. 
  One question now is whether there is a need to modify it.  This question is conditioned by another one: what is the actual purpose(s) of countermeasures in the WTO?
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� The views expressed are those of the author and do not represent a position, official or unofficial, of the WTO Secretariat or WTO Members.  The author wishes to dedicate this brief contribution to the memory of his former colleague Bijit Bora, who provided invaluable assistance to several Article 22.6 arbitrators.


� EC – Bananas III (US) (Article 22.6 – EC), para. 6.3.


� Byrd  arbitration, WT/DS217/ARB/BRA, para. 6.2.


� On suspensions of concessions or other obligations under other sectors or agreements, see EC – Bananas Article 22.6 arbitration, WT/DS27/ARB/ECU.


� See, e.g. EC – Bananas, WT/DS47/ARB/ECU, para. 12.


� See US – FSC, 1916 Act, Byrd. 


� Article 22.6 Arbitration on EC – Hormones, para. 12.  See also EC – Bananas, WT/DS47/ARB/ECU, para. 12.


 


	� EC – Bananas Article 22.6 arbitration (WT/DS27/ARB), para. 6.3:





"We agree with the United States that this temporary nature [of suspensions of concessions or other obligations] indicates that it is the purpose of countermeasures to induce compliance.  But this purpose does not mean that the DSB should grant authorization to suspend concessions beyond what is equivalent to the level of nullification or impairment.  In our view, there is nothing in Article 22.1 of the DSU, let alone in paragraphs 4 and 7 of Article 22, that could be read as a justification for counter-measures of a punitive nature."





 � Brazil – Aircraft, para. 3.44.


� See EC – Bananas, WT/DS27/ARB, para. 6.3.





	� Canada – Aircraft, paras. 3.91 to 3.122.


� US – FSC arbitration, paras. 6.18 to 6.32.


� In Brazil – Aircraft, both parties agreed to use the amount of the subsidy as the basis for the calculation of the appropriate countermeasures, see para.  3.27.  Brazil made an argument related to the trade effect of the subsidy when it claimed that only the prohibited portion of the subsidy had to be taken into account and that only the sales where the Canadian manufacturer Bombardier could have successfully competed (i.e. where it proposed aircraft models similar to those of the Brazilian manufacturer Embraer) should be taken into account in the calculation of the amount of the subsidy. 


� See Byrd arbitration, Annex B.


� Para. 3.54.


� US – FSC, footnote 97.


� See for instance the discussion of the application of the Armington model by the United States in US – FSC, footnote 96.


� The related question of access to confidential data held by one party has also been an important aspect of calculation of countermeasures.  In Canada – Aircraft, the arbitrator, faced with the reluctance of Canada to provide the actual selling price of the aircraft at issue even though the communication of such information was in the interest of Canada, decided to use the higher list price (para. 3.76).


� See US – 1916 Act, paras. 5.54-5.57.


� See Byrd arbitration:





"In this arbitration, we have interpreted the concept of nullification or impairment, inter alia, from the terms of Article XXIII of GATT 1994 and Article 3.8 of the DSU.  We believe, however, from the extensive discussion of this concept by the parties, that the actual meaning of this provision is disputed and needs to be addressed in the appropriate forum."





� See e.g., EC – Hormones (Canada), para. 41:





"What we have to do is to estimate the nullification and impairment caused by it (and presumed to exist pursuant to Article 3.8 of the DSU).  To do so in the present case, we have to focus on trade flows.  We must estimate trade foregone due to the ban's continuing existence beyond 13 May 1999."


 


� See e.g. para. 7.5.


� US – FSC, paras. 6.61 to 6.64.


� See, e.g., EC – Hormones (US), para. 82.


� See, inter alia, US – Gambling, paras. 5.2 to 5.13.


� See for instance, Article 22.6 Arbitration award in Byrd:


"As mentioned above, the DSU does not expressly explain the purpose behind the authorization of the suspension of concessions or other obligations. ... the requirement that the level of such suspensions remain equivalent to the level of nullification or impairment suffered by the complaining party seems to imply that suspension of concessions or other obligations is only a means of obtaining some form of temporary compensation, even when the negotiation of compensations has failed.... In other words, it is not completely clear what role is to be played by the suspension of obligations in the DSU and a large part of the conceptual debate that took place in these proceedings could have been avoided if a clear "object and purpose" were identified."
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