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The purpose of this note is to summarise the presentation that I will be giving on 19 July 2008 at the HEID conference titled “The Calculation and Design of Trade Sanctions in WTO Dispute settlement.”

I have been asked to examine whether the sanctions applied in competition law and their application hold any lessons for the potential reform of WTO sanctions. I will argue that there are a limited number of lessons, and certainly less than I had thought before undertaking the research for this paper. This conclusion arises from (a) thinking through what the implications of the objectives of WTO DSU are for the characteristics of sanctions, bearing in mind that it is governments behaviour that DSU rules are seeking to influence and the capacity to pay and inflict sanctions varies across WTO members, (b) examining the same question in the different areas of competition/antitrust law, noting that the potential violators of competition law are not just governments but also private entities, and pointing out any similarities and differences with (a), and (c) considering the actual sanctions employed in competition law, the reasons for the choices of observed sanctions, and their possible implications for WTO law. A number of the major points I will make are:

· (Irrelevance of some sanctions) Some aspects of the sanctions taken against private entities, such as criminal sanctions against individuals, are clearly not relevant or present too radical a change in established practice. The remedies that are worth considering are fines, potential behavioural restrictions, and reporting requirements.
· (Use of fines) Imposing fines rather than allowing withdrawal of concessions in WTO dispute settlement may have some appeal, however, practical as well as ethical problems arise.

· (Use of treble damages; magnitude of sanctions). From the perspective of deterring violations of WTO agreements this may have some appeal, but again the magnitude of the sanctions depends on the objectives of WTO DSU and the assumptions about the calculus affecting the choices that governments make in deciding whether to comply with WTO agreements. Similar arguments apply to recidivism. In turn, this raises the question of how high sanctions should be (especially if they take the form of trade-restricting withdraws of concessions) and can feasibly be (given the experience of WTO dispute settlement and the willingness of WTO members to withdraw concessions to the maximum allowed extent.)

· (State aids). The competition law that relates to state aids may hold the greatest lessons given that the defendants in such actions are governments, as is the case in WTO disputes. However, this has not been the most successful area of competition law enforcement in the European Union.
· (Experience in implementing sanctions in antitrust.) Once one moves away from the nature of sanctions under competition law, to the experience in applying those sanctions, the principal implication for WTO dispute settlement may well be to avoid the mistakes of antitrust law! For example, there is evidence that the level of fines against cartels and in state aid cases have been too low, at least from a deterrence theory perspective. (The legal and practical constraints on the levels of sanctions will be discussed, some of which are relevant to the WTO setting too.)
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