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Abstract

Decision making in the WTO has become ever moffecdit as the number of
members rises and the range of issues tackled démead his background
paper looks at reasons why the decision-making imigh changed and
discusses a number of potential pitfalls that ckanguld have to avoid, such
as dilution and fragmentation. It then goes onaketa detailed look at the
notion of ‘critical mass’ decision-making. It arguor this reform as it would:
i) allow a more progressive and responsive WTO daggni) blunt the
diversion of liberalization initiatives to RTASs;i)ii allow more efficient
differentiation in the levels of rights and obligets among a community of
highly diverse economies; and iv) promote greatiéciency in multilaterally-
based negotiations on trade rules, and perhapdporaeanarket access
agreements.

The Graduate Institute’s Thinking Ahead on Inteioral Trade (TAIT) programme is a four-year resharc
programme devoted to the analyses of medium-teraliectyes facing the international trade system in
general and the WTO in particular. While foundedsoholarship, the analysis is undertaken in assogia
with public and business sector actors. The worknaghod seeks advice and input from the publicosgct
(policymakers, diplomats, international civil semt&y and government officials) and the private @eirt
all matters but especially when it comes to gattieviews, prioritising issues and developing acptans
to address the challenges identified

! Background paper prepared for Round Tabl&\S:O Decision-Making for the Future at the Inaugural
Conference of Thinking Ahead on International Trg@AIT): Challenges Facing the World Trade System,
organised by the Centre for Trade and Economigtat®n (CTEI) at the Graduate Institute of Intdioal
and Development Studies, Geneva, in collaboratiith the Economic Research and Statistics Divisibthe
Secretariat of the World Trade Organization. Halthe WTO, 17-18 September 2009



Patrick Low is Chief Economist (Director of Economic Reseawmd Statistics
Division) at the World Trade Organization and AdjurProfessor at the Graduate
Institute of International and Development Stud@esneva.

He was first appointed Chief Economist in May 198% then served as Director-
General Mike Moore's Chief of Staff from Septemt®09 to December 2001, after
which he returned to his previous post of Chiefrigpuist. From 1995-1997 he was in
the WTO's Trade in Services Division. He workedfr@990-94 in the World Bank's
research complex (International Trade DivisionjoPto that, he taught at El Colegio
de México in Mexico City and worked as a consultémmtm 1987-90. From 1980-87,
Patrick Low worked at the GATT secretariat in Gemev

He holds a PhD in economics from Sussex Universitghe UK, and has written
widely on a range of trade policy issues.



Conference draft

WTO Decision-Making for the Future?

Patrick Low®

World Trade Organization and Centre for Trade and Economic Integration, Graduate Institute of
International and Development Studies, Geneva

l. I ntroduction

In the growing literature on the topic of decisimaking in the WTO context, a distinction
has emerged between the “internal” and “externsfleats of decision-making procedufes.
The external component is primarily concerned i role accorded non-state actors. The
internal element deals with the manner in which W3$ignatories themselves go about
making decisions. A useful distinction can be mbhdiveen the procedural and substantive
aspects of decision-making. The procedural issuesve a range of organizational matters,
such as the role of different bodies in the proctss mix of formal and informal meetings,
representation in informal meetings, transparen@yipions, the conditions of access of
individual members to the process, and more gdgethe degree of representativeness and
“voice” afforded by chosen procedures.

It is not difficult to see how procedural arrangemse for taking decisions feed into
substantives outcomes. The concern of this pdymsvever, is with the substance itself, or
the precise nature of decision-making arrangemanthe WTO - that is, we consider
consensus, vetoes, votes and critical mass apmedchaking decisions. The core concern
is with how the design of decision-making optionfiuences the capacity of the WTO to
manage diversity among its membership. The papguesa that the nature of decision-
making arrangements is crucial to the managemeatrefjime that has to balance rights and
obligations among nations with differing needs andrities — a challenge that has beset the
GATT/WTO trading system since its inception. Tlfe&iveness of chosen decision-making
modalities in terms of institutional robustnessl we heavily influenced by the institutional
“bells and whistles”, or accompanying processes pratedures that shape the overall
decision-making environment.

2 Background paper prepared for Round Tabl&\S:O Decision-Making for the Future at the Inaugural
Conference of Thinking Ahead on International Trg@AIT): Challenges Facing the World Trade System,
organised by the Centre for Trade and Economigtaten (CTEI) at the Graduate Institute of Inte¢ioal
and Development Studies, Geneva, in collaboratigh the Economic Research and Statistics Divisibthe
Secretariat of the World Trade Organization. Hatlthe WTO, 17-18 September 2009

% The author works for the WTO Secretariat. Viewpressed here are those of the author and shotilbeno
attributed to Members of the WTO or to the WTO Séamiat.

* The discussion is often couched in terms of irgeamd external transparency. Transparency isi@atrand
element of the governance concerns relevant téuthaioning of institutions, and is closely relatddecision-
making. For a recent treatment of transpareneyVgelfe and Collins-Williams (2009).

®> Examples of this literature include Wolfe (200Ipnes (2007), Pedersen (2006), and the SutherlepdrR
(2004).



Why change the decision rules in the WTO?

The standard decision-making modality of the WTCcamsensus, or unanimity. Vested
interests, inertia and conservative risk prefersrafeen militate against change and impart a
strong preference for th&tatus quo. This makes experimentation more difficult, calls fo
convincing arguments about why change is neededemdres a higher degree of certainty
that changes will be effective (Elsig, 2009). Tdese challenges facing any attempt to
modify the WTO'’s decision rules. Why then, mighteoargue for modifications to the
unanimity rule?

Three main considerations suggest themselves. r@ages to efficiency and the notion that
the veto implicit in unanimity in decision-makinmparts a bias towards lowest-common-
denominator outcomes. Progress, when made, canaesl@av pace. The history of how the
European Communities started to move away fromuske reliance on unanimity in the

Council from the 1987 Single European Act onwarslsnstructive of how pressures for
progress clashed with a cumbersome decision-maditigre. The GATT/WTO also has

some experience in this domain which will be diseasbelow.

Second, one of the most severe recurring problacieig the GATT/WTO throughout its
history has concerned the manner in which decisa@snade on the content and form of the
negotiating agenda. The system has to accommatia¢ese interests, which makes it
impossible for the institution to remain relevant the needs of its membership without
modifying and expanding its agenda from time toetin¥et agenda formulation, particularly
in the rules area, has proven an intractable andid issue down the years (Jansen and
Low, 2009)° In the eyes of some, many of these differences the reach and content of
GATT/WTO rules were never resolved to the satighactof all parties, and in certain
instances may have been disposed of with a cedagnee of coercive persuasion. The
unanimity rule did not make this decision-makinggqass any easier.

A third reason for revisiting the unanimity rule tizat its relaxation could contribute to a
more supple and effective accommodation of diffeaéed rights and obligations within the
system, better aligned to the varied needs andife® of Members and bestowed with a
greater sense of fairness and legitimacy. Mucthefrest of this paper will be devoted to
developing a framework for “critical mass” decisioraking. Critical mass decision-making
requires a relaxation of the unanimity rule, suitabmbedded in a series of checks and
balances that could make for a more vibrant anxitlle multilateral trading system. A
related argument discussed later is that the owaainaritical mass decision-making may be
part of an answer from the WTO to a growing fragtagon of regulatory regimes under
preferential trade agreements.

A clarification of the “single undertaking” concept

Before elaborating on the case for varying the WsI'@8cision rules, however, it is useful to
clarify a particular concept that is closely linkéal critical mass — that of the “single
undertaking”. The single undertaking first appéarethe lexicon of GATT/WTO-speak at
the beginning of the Uruguay Round in 1986. Theaid/as to prevent parties from “cherry-
picking” results or “harvesting” early outcomes rfrothe negotiations unless all parties

® In the Tokyo Round (1973-79) some governments edhta develop better disciplines on a range of tawiff-
trade measures and others did not. In the UrudRaynd much difficult discussion took place over the
incorporation of trade in services, trade-relatgdliectual property rights, and investment. le Boha Round,
difficulties emerged over the possible inclusiorcompetition, investment, trade facilitation anahsparency in
government procurement as part of the negotiations.



agreed. By keeping the whole agenda joined upetsettled at the end, negotiators believed
they were maximizing trade-off opportunities and-am@ would be denied negotiating
leverage. The same provision is contained in thiesDmandate.

After it became clear that the Uruguay Round wasgto give birth to the WTO, the single
undertaking took on a new meaning. It changed froerely being a mechanism to
guarantee a unanimous decision about any possbietearvest, and became the gateway for
WTO membership. Under this version of the singidartaking, no WTO Contracting Party
could become a founding Member of the WTO withardegting the entire Uruguay Round
package, including trade in services, trade-relameellectual property rights, and various
new or elaborated non-tariff measure agreementise single undertaking now became a
requirement to assume obligations across the boargain of foregoing WTO membership.
The emphasis placed on this modality for the botha new institution was perhaps a
reflection of the determination of some partiegxorcise the approach in the Tokyo Round
that made adherence to certain non-trade measueeragnts voluntary (see below). It
became increasingly clear, particularly in the figl the “implementation” agendathat
some governments regarded this adapted versidreddihgle undertaking as coercive. They
were convinced the circumstances surrounding the&uck of the Uruguay Round had pressed
them into undesirable and quite possibly welfaretdishing obligations.

Attitudes towards the possibility of critical madscision-making have been influenced by
particular readings of the role of the single utaléng. Some suggest that the success of
certain developing countries in resisting the isma of competition, investment and
transparency in government procurement in the CRband was attributable to the single
undertaking. The logic is not entirely clear. Rowelationships have changed in the WTO
since the Uruguay Round and this has affected agegidted decisions. This outcome had
nothing to do with the single undertaking in eitloérits guises. The single undertaking is
perhaps best viewed as a procedural rule in neguots|adesigned to prevent a sub-set of
nations from acting to the detriment of the fullmieership. Such action would in any event
be impossible with the unanimity decision rule, anduld also be impossible under
appropriately designed critical mass arrangemenke notion of the single undertaking need
be considered no further in this note.

Organization of the paper

The paper is organized in four more sections. i&@ech will review the underlying
characteristics of alternative decision-making amiin the WTO. Section Il will explore
further aspects of a critical mass approach tostmtimaking. Section IV will discuss
aspects of an appropriate institutional setting dotical mass decision-making, focusing
especially on some norms and procedures that magrmdered essential to the preservation
of equity within the system, while at the same tiseeuring more flexible pathways for a
strengthened multilateral trading system. Secdaoncludes.

" The implementation emerged in the aftermath oflineguay Round and sought to revisit a wide rangge o
WTO provisions, particularly with a view to makitftem more “development-friendly.”



. Decision-M aking Options
The consensus default

As already noted, for most of the GATT's existenoe all of the WTO’s the default rule has
been unanimity or consensus (Pauwelyn, 2005). ofigsnal GATT has nothing to say about
consensus. Instead it sets out voting rules vgrwith circumstance from unanimity to a
two-thirds majority. As GATT membership multipliethere was increasing resort to
consensus as thde factodecision rule in practically all matters. Rarefyrecent years has
voting been resorted to. The practice of consemstiee GATT/WTO has always been taken
to mean that no party objects rather than thapatlies must agree. This abstention option
would often be applied by default, because a pagy absent from a meeting or generally
non-participatory, although in some cases partiggtrabstain while expressing a measure
of disagreement.

Article 1X of the WTO Agreement spells out detailddcision-making rules. The starting
point is adherence to the “practice” of consensesisibn-making, with a possibility of
voting on the basis on one vote per Member in cabdssagreement, with a simple majority
carrying the day unless otherwise specified. prigations of provisions, amendments of
provisions or waivers require super-majorities wb-thirds or three-quarters of Members,
depending on the case at hand, and in the abséooasensus.

In practice one might well interpret consensus sienimaking as a hidden system of
weighted voting, simply in terms of the reality tharger countries with more power would
find it easier to influence voting outcomes tharalen ones. It would be more costly for
smaller countries to challenge an outcome populdn Varge countries than vice-versa.
Similarly, blocking a consensus with a veto is muudlore difficult for less powerful
countries. Large countries have been willing toept a one-country one-vote arrangement
on the assumption that voting would not be usedthatthe veto would only be applied with
great moderation. With opacity and pragmatismnthgarties to the GATT and WTO
arguably found a broadly acceptable decision-makeogilibrium over the years that
responded to underlying power relationships. lulddbe naive to assume that outcomes
were always considered fair and welcome. Moreowegih) the rise of new powers, the
equilibrium has been placed under greater straline manifestation of the strain is the
growing difficulty of reaching decisions and clogimegotiations. The equilibrium is
increasingly one of inaction. The WTO had beemwsig down as an instrument of trade
policy change and cooperation, leaving space thadtrpartly explain the explosion of
regionalism.

Voting as an option

This leads to the question whether voting woulceo# better way to advance multilateral
cooperation in trade. There is a large multi-giboary literature on voting and how it

affects policy outcomes. We will be somewhat umesned with this here because a
formalized system of voting is a long was off agractical tool for decision-making in the

WTO. It is interesting to note briefly, howeveignse of the insights from the voting

literature and the experience of the European Camtres in shaping their own voting

arrangements.

Buchanan and Tulloch (1962) have argued that ungniie the best decision rule for
articulating social choice. Under majority voti(0 per cent threshold) a majority may vote
for outcomes that impose costs on the minority, amanimity is the only rule that ensures
Pareto improving outcomes. A super majority (thodd in excess of 50 per cent) is a second
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best option, superior to majority voting becaudeetter protects minorities from having costs
imposed upon them. McGann (2002) has challengedctimclusion, arguing that a majority
is better that a super majority because it is aenently less stable arrangement.

We need to distinguish between two situations umdajority (or super majority) voting.
First, the Buchanan and Tulloch scenario is onevinch aggregate welfare falls as a
consequence of a policy decision, but the majgdins at the expense of the minority. In a
second scenario, a policy change could increaseeggte welfare and therefore be Pareto
improving, but the minority may be worse off frolretpolicy change. The solution to the
first problem is unanimity, but in the second casanimity would be a bad solution because
the losing minority would block the globally weleammproving outcome. In effect, the
distributional problem under the second scenaremgnable to solution if a decision rule is
imposed that requires the winners from a policyngeato compensate the losers — a move
that would still leave the winners better off. Ooeuld then derive the optimal policy
outcome either under unanimity or majority voting.

In the WTO limited attention has been paid to conga¢ory measures for losers from policy
changes. Such losses are likely to be associatiéhl policy changes that imply
harmonization, which generates benefits and costsg parties, such that some parties may
be net losers from the policy change. These tgpestential distributional complication are
characteristic of the kinds of issues that havergetkeat the forefront of disagreements over
agenda formation. This observation may supportattggiment that the WTQO’s unanimity
rule is really equivalent to a weighted majoritytimg rule, which would explain why losers
sign on to welfare-diminishing commitments. On titer hand, as the concentration of
power is diluted in the WTO, and the implicit votegighting arrangement delivers fewer
results, the unanimity rule could become a grovdrag on progress and new initiatives.

But what of the prospects of voting in the WTO? literature has developed on how the
European Communities developed their approach tmgdBaldwin et al.,, 2001). This
literature traces the tensions between variousonstiof political equity, equality and
democracy. The Baldwin work cited above, basedhenNice Treaty, shows analytically
how different voting structures can carry importafficiency implications, fundamentally
influencing the prospects for progress and cooperah integration. The literature also
suggests that certain conditions have to be prdssfote voting can even be contemplated.
A minimum degree of convergence is required ash® dbjectives and desirability of
particular integration policies. The number of ta involved also seems to be a key
determinant of success.

It is difficult to imagine a situation in which WT®embers would be willing to submit to
voting arrangements on any policy measures witly ferceived as having real resource
implications. Moreover, assuming one-country onteewvould be unacceptable to larger
countries — a prior decision would be required los dllocation of votes. A second decision
would be needed to establish thresholds in term#tihg thresholds. In the EU qualified
majority voting was established, and in the prosped.isbon Treaty a decision is carried by
55 per cent of the Member States representingaat &5 per cent of the population of the
EU. Itis difficult, to say the least, to see ada® cohesion and commonality of purpose for
comparable arrangements to warrant serious comasiderin the WTO. This judgment is
widely, but not unanimously, shared in the literat(Tijmes-Lhl, 2009; Jones, 2007,
Warwick Commission, 2007; Pauwelyn, 2005; SutheflReport, 2004).



Critical mass decision-making

Two interesting aspects of the critical mass denisnaking are worth noting at the outset.
First, critical mass decision-making is itself anfoof de factoor implicit voting and a
guestion in need of answer is why the WTO membprstight be expected to accept a role
for critical mass decision-making but not for anpleit voting system. This will be
addressed in what follows. Second, even thouglEthéas succeeded in establishing voting
arrangements, it has still felt the need for itsxawitical mass approach to decision-making,
referred to both as enhanced cooperation and feexitiegration. We can learn useful
lessons from the EU experience with this approach.

A critical mass, as defined for the present purposgy be said to exist when a sufficient
number of parties that do not represent the emeenbership agree upon a common course
of cooperative action to be taken under the ausp€éhe WTO. One of the lessons from the
EU literature is that we need to define terms &y so flesh will need to be put on the
bones of the simple definition of critical mass. u&eful starting point is to review the
European discussion on terminology. Baldwin e{2001) and Dewartripoint et al. (1995)
identify four models of enhanced cooperation, eatth an assigned terminology. First,
Europe a la carte means that members simply pickcoose from a menu of options.
Second, the United States of Europe is a road poasational integration. Third, variable
geometry implies different categories of member®ims of their rights and obligations, or a
core and a periphery. Finally, multi-speed intégraimplies differentiated obligations with
an end point that is full convergence.

The last two of these definitions implies a clelaoice for critical mass in the WTO. All the
models carry risks of fragmentation, erosion of ihgegration process, and inconsistency.
One way to think of enhanced cooperation and aliticass is in terms of functional rather
than geographical distinctiofis.This allows the maintenance of a common base arigia-
specific variations responding to particular siimoas.

1. Exploring Critical Mass Decision-M aking

Existing provisions designed to differentiate rigland obligations among WTO Members
can be divided into four categories. First, thare the special and differential treatment
provisions for developing countries in areas bdtl{poeferential) market access and rules.
Second, there are plurilateral agreements, notably Agreement on Government
Procurement and the Agreement on Trade in Civitiaiit. These agreements are among a
sub-set of Members, who establish a set of rightsabligations with respect to one another.
Third parties are excluded from both rights andgattions and therefore these agreements
discriminate against non-signatories. Third, themevoluntary agreements such as the Code
of Good Practice for the Preparation, Adoption amplication of Standards, which is
annexed to the Agreement on Technical Barriersrémld. Fourth, there are the critical mass
agreements on telecommunications and financialicesyand the Information Technology
Agreement, all of which were negotiated subsequenthe completion of the Uruguay
Round. These agreements embody the feature thefitseaccruing from them apply on a
non-discriminatory basis to signatories and nomaigries alike.

® The idea of emphasizing functional over geograahiéstinctions has also been developed in disonssbn
the appropriate design of special and differentedtment provisions, with a view to avoiding thedny nature
of the WTO “graduation” debate and to direct aitamto the more analytical aspects of why economissd
special and differential treatment (Stevens, C228@&ck and Low, 2004).



This fourth category used to include the GATT nanft measures on technical barriers to
trade, customs valuation, import licensing, antinging, and subsidies and countervailing
measures, all negotiated in the Tokyo Round. THié&Nights of GATT contracting parties
were protected by a decision stating that “...exgstights and benefits under the GATT of
contracting parties not being parties to theseageats, including those derived from Article

|, are not affected by these agreements."The critical mass character of these agreements
was eliminated by the Single Undertaking in theddray Round.

As noted above, among the reasons for considenngdalitional element of flexibility in
decision-making, were: i) the slow, and some waulglie continually slowing, pace at which
the WTO is able to make decisions, perhaps in padause of inertia induced by the
presence of veto power that can be hard to cha&nig) persistent difficulties encountered
in defining agendas for negotiation; and iii) tidea that decisions taken among sub-sets of
Members could facilitate the adoption of a forwandving agenda, which under the right
circumstances would not compromise the integrity eoherence of the multilateral trading
system. Finally, it might also be argued that acreasingly sclerotic pace of decision-
making has induced governments to seek alternameies for cooperation. Bilateral and
plurilateral regional arrangements may have sotmfitl a gap. More supple decision rules
at the multilateral level, less encumbered by @matiens costs associated with large numbers,
and less at the mercy of highly varied interestd pnorities among Members, could also
contribute to disentangling the growing web of ¢aeping regional agreements. These are
among ltlhe reasons put forward in some writings domsidering critical mass decision-
making:.

In considering areas in which critical mass deaisitaking could be an option, it is useful to
distinguish between market access negotiationsnagdtiations about trading rules. In the
case of negotiations on trade opening measureat-sthreductions in tariffs and non-tariff
barriers to trade in goods or market access andnaitreatment barriers to trade in services
— it is arguable that elements of critical massaready embedded both in the negotiations
and their results. No two Members have the samdehaccess obligations. The baseline
for market access negotiations is the individuafftachedules of each Member, initially set
at the time of accession and modified on the bakisegotiations in subsequent rounds.
Members have participated more or less intensivethese negotiating rounds, largely as a
function of their development status. The examplesritical mass negotiations that have
taken place since the creation of the WTO havetfermost part involved market access,
such as in the ITA, telecommunications and findnséavices negotiation$. The fact that
these were sectoral negotiations is what madetiaatrmass threshold — that is, a focus on
the minimum necessary level of participation — sachimportant point of focus. Future
sectoral market access negotiations could welllireva similar approach, but for the present
purposes we are more interested in critical magstiaions involving the establishment of
new or modified rules.

° Decision of 28 November 1979 (L/4905).

19 Notwithstanding the argument that the unanimitie roears characteristics of hidden weighted majorit
voting.

1 Aspects of these and other arguments advocatsiinly presented for considering critical mass sieo-
making (referred to in some literature as relaximg single undertaking) as a possible decision-ntakiode
may be found in the Sutherland Report (2004), Vas&ek and Sauvé (2006), the Warwick Commission
(2007), and Cottier (2009).

2 Only the telecommunications critical mass negtigt involved a rules aspect, with the inclusion of
regulatory principles in the additional commitmeatdumn in the GATS schedules of participating Mensb
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EU experience with critical mass — Enhanced Coojpena

As noted above, even though the EU has been stakcesgendering decision-making more
responsive to change and differentiated interastsng its members through the adoption of
voting, it is interesting that the 1993 Maastrichteaty also introduced the concept of
Enhanced Cooperation. The institutional and proddarrangements surrounding enhanced
cooperation are worth exploring in some detail tfog lessons they may offer the WTO in
contemplating similar arrangements.

When enhanced cooperation was first introduced rutndeMaastricht Treaty Member States
were given a veto right over any initiative. Thight was removed in the 2003 Nice Treaty.
The Commission, however, still retains a veto bags ko explain its reasoning. Proposals
may involve matters underany of the three pillafrthe EU'® but we are most interested in
the first pillar. A proposal must be made to ther@assion by at least eight Member States
(nine under the impending Lisbon Treaty) and ifegded by the Commission, is subject to
qualified majority voting (QMV) in the Council, flmwing consultation with, or consent from
if appropriate, the European Parliament. An enbdroooperation proposal must further the
objectives of the EU and reinforce the processntédgration, respect the treaties and single
institutional framework of the EU, respextquis communitairand measures adopted under
other provisions. Proposals must remain within lthits of power of the EU and not fall
within areas of exclusive community competence.eylmust not undermine the Single
Market or economic and social cohesion, and mudt cunstitute a barrier to, or
discrimination in, trade between Member Statesdistort competition. They must also
respect the competence, rights and obligationsoofparticipating Member States, and the
arrangements must be open to all Member States.

All Council members may take part in deliberatidmst only those participating in enhanced
cooperation are permitted to take part in the dadopdf decisions. Enhanced cooperation
does not form part adicquis communitairédut is binding on participants and should not be
impeded by non-participants. The Council and Cossian are responsible on a continuing
basis for ensuring the consistency of enhancedesatipn initiatives.

This “belt and braces” approach to enhanced cotiparas careful and conservative,
reflecting a determination to ensure that integratgains are not undermined. It is
noteworthy that the EU’s enhanced cooperation groms have not led to any decisions so
far of the kind we would equate to the critical smagcision-making we are contemplating
here. It is beyond the scope of this study to @rplvhy the enhanced cooperation provisions
have not been used. Perhaps the EU’s voting pomsisare sufficiedf, or maybe the
institutional and procedural constraints surrougdenhanced cooperation render its use
impractical in the eyes of Member States. Morepgahanced cooperation is seen as a last
resort in the EU, in circumstances where a morkisnge approach has failed to yield results.

13 The pillars were established under the Maastficeaty, reflecting the deepening of cooperatiornimithe
community. They are the Community Pillar (sociadl @nvironmental policies), Common Foreign and 8scu
Pillar (foreign policy and military matters), arftetPolice and Judicial Cooperation Pillar (co-opienain the
fight against crime).

14 Baldwin et al. (2001) point out that the attraetiess of enhanced cooperation will depend in soemsure
on the efficiency of the voting arrangements —timeo words, the relative ease with which the QMxésgholds
for accepting decisions yield favourable decisimtker than favouring thetatus quo



V. Institutional and Procedural Issuesfor Critical Mass Decision-Making

This Section spells out some of the more detagsdas that would arise in an exploration of
the feasibility of critical mass decision-makingthre WTO. The discussion is divided into
seven sections.

Proposing a critical mass approach

If it was understood that in principle critical nsasgreements were not ruled out as a means
of advancing the WTQO’s negotiating agenda, oneheffirst considerations would be how
these were to be proposed. First, presumablyaa pnderstanding would be necessary that
such arrangements required to support of a suficiember of Members to warrant further
consideration. Second, proposers would be expdotgdstify their desire to resort to a
critical mass mode. Third, abstracting from mar&etess sectorals, rules-related critical
mass proposals might be about enhanced obligaitoasisting areas of WTO law — just as
the Tokyo Round non-tariff measure accords (exéapgovernment procurement) were in
the GATT context. In this case, no difficulty wdudrise in regard to the WTO basis upon
which such arrangements would build. If a criticahss proposal covered new territory
beyond the current WTO remit, extra caution wouddrbquired to ensure that this did not
undermine systemic integrity and the underlyinglusiveness of the multilateral trading
system. Finally, no body exists in the WTO that b® compared to the EU Commission,
since the Secretariat is not vested with comparabtbority. This means that the role of
standing WTO bodies as a mediating influence waddd to be accorded importance, and
well designed.

Critical mass, Pareto, and distributional issues

We have seen from the voting literature and stahdeelfare analysis that two situations can
arise where a critical mass decision process cwnjbse negative welfare outcomes on a
sub-set of the membership. The first involves gre@ment that is not Pareto-improving but
which boosts the welfare of one group at the expesfsanother. The second type of
agreement is welfare-improving globally such the benefitting group cold compensate a
losing group and still be better off, but the neseeyg transfers are not made. The first type of
agreement has strong beggar-thy-neighbour chaistater and should be disallowed
altogether. The second type of agreement woulddésrable but may require some
imaginative supplementary action to ensure thasutngroup loses out from a critical-mass
action. Compensatory mechanisms could take diffei@ms, including trade-offs among
negotiating subjects. Managing both types of ayjeament would require careful analysis and
an open discussion.

Defining the critical mass: the role of the “market

Apart from the possibility of a ground rule aboutertain minimum level of membership
engagement required to embark on a critical masigtive, an obvious question is who
decides that a critical mass has been attainece sithplest answer, in the absence of the
kinds of calculations required for working out vaji thresholds, is that the critical mass
defines itself. A critical mass exists when thgsepared to go ahead with an agreement
consider the agreement has sufficient support amndtment among the membership.
Given the view, strongly embedded in the GATT/WT@mmer of doing business, that free
riding is the dominant unconstrained mode of behaviin situations of potential



international cooperation, it would be expected fhatential participants in a critical mass
agreement would be very attentive to the questiamho else was participating.

Non-discrimination, free riding and contractual ity

The starting point of a critical mass agreemenha not all parties will participate. There
would be something odd about a situation in whivh WTO embraced the possibility of
critical mass agreements and then set them upstwigiinate against non-signatories. In a
purely practical sense, it is also questionabletidrethe WTO membership today would
brook discriminatory critical mass agreements altmgy lines of plurilateral arrangements
such as the Agreement on Government Procurement.

When the critical mass has defined itself (as apakese left outside it are presumably
considered too small in the market to undermineatiji@ement. In this sense, the outsiders
cannot meaningfully be considered free-riders. sTinings us to the conclusion that the
economist’'s “small country” assumption should appbre. A free-rider is only a party
whose non-participation in an agreement can dégmalthat agreement. The rest should be
left alone. A conclusion from this line of reasogiwould seem to be that there is no
justification for refusing to apply the MFN rule respect of all the benefits accruing from a
critical mass agreement — to signatories and ngmasories alike. In many cases this may be
irrelevant if countries external to the agreememstraot in a position economically speaking
to benefit from the commitments of others under digeeement. If anything, this merely
reinforces the case for a MFN default.

A consideration of some importance is what happéneday’s small countries become
tomorrow’s free-riders. A concern often expresabdut an MFN approach to critical mass
is precisely this — dynamic developing economidkfate no pressure to make commitments
down the road if they can enjoy the benefits ofdbemitments of others in a non-reciprocal
manner, even though they have become free-ridetiseireyes of the members of a critical
mass agreement. This point should not be takehtlyig However, at least two
considerations suggest that it can be over-playedt, the “market” may work here as well,
in the sense that a party that earns the reputadidinee-riding may well pay a price in other
ways — there is much that is fungible when it coneemternational cooperation. Second, if
an agreement is welfare-enhancing, it is probabhsonable to assume that the benefits
accrue both from one’s own actions and those adreth This would provide an incentive to
assume commitments. An empirical test of thes@gmitions might be to look at how far
emerging economies desist from taking advantagespefcial and differential treatment
provisions as they grow and develop.

To the extent that this dynamic aspect of the fréieg concern remains a problem, several
potential institutional fixes suggest themselvés.review mechanism could be established,
for example, that would provide a context for a titateral consideration of the case for
expanding membership of a critical mass agreem&ume indicative quantitative criteria

could be developed to assess readiness for patimip which could be fed into discussions.
Engagement incentives might also entail a certagrek of exclusiveness in administrative
and procedural arrangements surrounding the agrégeme

Another issue that would need to be resolved isthdrghere was an expectation of eventual
convergence around critical mass agreements, duah al WTO Members would be

expected eventually to subscribe to the obligatiohsuch agreements. The alternative
would be to leave the matter open. From a syst@mispective, there would seem to be a
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case for assuming eventual convergence. If thie we, it would be factored into the way a
multilateral review process would operate.

Negotiating critical mass agreements and particigat

Another concern about the dynamic between potengaders and outsiders in a critical mass
context is that there is room for spoiling or gagibehaviour by parties that have no
intention of participating in such an agreemenitictSbehaviour should be relatively easy to
detect and discount, but the concern is legitimatewever, it would be difficult to justify
the empowerment of the self-appointed critical massgatekeeper with respect to which
parties may engage in deliberations about a paieatitical mass agreement. Perhaps at
some stage in the negotiations indications of camemt could be elicited from all potential
parties. Another consideration is that some pari@ regarded as crucial to the critical mass
may believe that they will derive welfare benefitsm participation, and this opportunity
should surely not be denied.

Although the argument here is for open-endednesthendeliberative and perhaps the
negotiating phase, it would obviously be the cdme tlecisions taken under a critical mass
agreement would be the exclusive domain of sigregdo that agreement. A final point here
is that a critical mass agreement should be opeacdession by other parties at any time,
without a need for the additional negotiation ofeautry ticket.

Managing critical mass agreements: maintaining ratitral accountability

The somewhat obvious point to be made here isftinatritical mass agreements to remain

part of a multilateral structure they will needite held to the standards that applied at their
inception. This means that multilateral reportargl review arrangements would be part of
the package.

Decision points requiring consensus

Three decision points seem to arise in respedidatiestion as to when consensus decision-
making should apply to critical mass initiative€he first is at the launch of a proposal, the
second is during the actual negotiation of the wufec® of an agreement and the third is upon
adoption of results. As noted earlier, no insimutike the EU Commission exists to decide
when a critical mass proposal should and shouldegiermitted to go forward. This argues
for some other approach and raises the questiortheth@ consensus decision should be
required before critical mass negotiations are rttallen. Legitimacy considerations and
systemic coherence may argue for a shared decaidine entry point. If a critical mass
proposal is serious and broadly supported, it beldifficult to block without sound reason.

This is a difficult issue, however, and it may lbrgued that consensus decision-making
should only kick in at the point where results ad®pted. If entering into a critical mass
negotiation is not subject to veto at the outdedrd should be a general prior agreement on
the ground rules for conducting critical mass niggioins — and these would be commitments
on which Members could be challenged through nawérial due process.

There does not seem to be any justification fowuirgry that substantive negotiation of
critical mass agreements be subject to a consalesision-making process. This would be
cumbersome, inefficient and costly. The consemseqgairement would better be left to the
time when the results of a negotiation are adoptadi an agreement is to enter into force.
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This would be an indispensable accompaniment gbikgea critical mass agreement within
the ambit of the multilateral system. It would lnederstood, or perhaps required, that the
adoption stage would not be a time to pick at tbiits of a negotiated agreement. Indeed,
this could be an occasion to follow the exampleU& legislation on the all-or-nothing
adoption of international trade agreements, orBbks requirement that the Parliament can
only vote to sack an entire Commission and notviddial Commissioners. In sum, then, of
the three decision points, the conclusion herkas ¢onsensus might or might not be required
at the entry point, would not be required at thgatiation stage, and would be required at the
adoption stage.

V. Conclusions

This paper has taken a fairly detailed look atdhge for critical mass decision-making as an
element of the WTQO'’s overall decision rules. Islagued in favour of such an approach as:
i) a means of advancing a progressive and respe@WiVO agenda; ii) a way of blunting the
demand for regional fixes to issues that are badtessed globally; iii) a vehicle for more
efficient differentiation in the levels of rightsié obligations among a community of highly
diverse economies; and iv) as a mechanism for ptioopgreater efficiency at lower cost in
multilaterally-based negotiations on trade rulesd gperhaps, sectoral market access
agreements. The paper has paid some attentidretask of fragmentation and dilution of
the multilateral basis for trade cooperation agsirom the adoption of a critical mass
approach, and has discussed a range of institliteoreh procedural safeguards against this
risk.
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